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ABSTRACT 



This document consists of three issues of a serial devoted 
to law-related education (LRE) that offers background information on a wide 
range of legal issues and teaching strategies for LRE. The title themes for 
:he three issues include: (l) "Speech, Press, Religion, Assembly, Petition"; 

(2) "Law in the New Information Age"; and (3) "Human Rights." Background 
articles are provided along with teaching materials on such topics as the 
U.S. Constitution, public school prayer, human rights around the world, 
health care, and conducting and comparing surveys. Additionally, sections on 
"Update on the Courts" and "Update on Congress" provide current information 
on Supreme Court and other federal court cases and decisions and current 
activities of the U.S. Congress, Teaching materials propose methods that 
involve class discussion, collaborative learning, and role playing 
activities. Many lesson plans include student handouts and visuals. (LB) 
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According to the results of The Freedom Forum's 
recent public opinion poll on First Amendment 
issues, few Americans are able to name all the 
First Amendment freedoms — speech, religion, 
press, assembly, and petition — even though most 
feel that these rights are not just important but 
essential to Americans. This edition of Update on 
Law-Related Education is dedicated to supporting 
the continuing efforts in schools not only to teach 
students what our First Amendment freedoms are, 
but to prepare young people to exercise these 
rights in informed and productive ways. 

The contributions of staff at three key associa- 
tions were invaluable to the development of the 
edition's content. Special thanks go to Paul 
McMasters, First Amendment Ombudsman at The 
Freedom Forum World Center, for overseeing the 
adaptation of materials for both teachers and stu- 
dents from the center's poll and its report “State of 
the First Amendment.” We also acknowledge with 
much appreciation the efforts of Charles Haynes 
and Marcia Beauchamp at The Freedom Forum 
First Amendment Center, and of Shabbir Mansuri 
and staff at the Council on Islamic Education, all 
of whom put in many hours to furnish classrooms 
with materials that reinforce an understanding of 



the free exercise and establishment clauses of the 
First Amendment by applying them to the reli- 
gious needs and requirements of Muslims attend- 
ing public schools. 

We are greatly indebted to Bob Peck and Ginny 
Sloane at Citizens for the Con.stitution for sharing 
prepublication information with us about the 
guidelines their organization has developed for use 
when proposing to amend the Constitution, The 
historical insights and thoughtful, balanced 
approach in these materials support two excellent 
strategies on amending the Constitution by Keith 
Pittman and by Kathleen S. Roberts and David T. 
Naylor, Finally, acknowledgments would be 
incomplete without thanking regular contributors 
Wanda Routier and Margaret Fisher for their 
respective contributions of a student survey mod- 
eled after that of The Freedom Forum, and a per- 
spective on religious freedom, prisons, and the 
recently struck down Religious Freedom Restora- 
tion Act. 

Seva Johnson 
Editorial Director 
Youth Education Publications 
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The Freedom Forum First Amendment Foil: An Analysis Americans speak 
up about their First Amendment rights. 

First Amendment Reflections legal, educational, and bf4smess people 
reflect on the First Amendment, presenting I’fVvvj on its importance and/or value. 

Perspective: Prisons and the Religious Freedom Restoration Act Margaret E. 
Fisher provides a perspective on religious freedom within penal institutions. 

State of the First Amendment: Freedom of Religion This article explores 
how the pressures of religious freedom are increasing. 

Muslim Students’ Needs in Public Schools Charles Haynes discusses whether 
public schools can accommodate the religious needs of students. 

Developing Standards for Constitutional Change Citizens for the Constitu- 
tion (CFTC) explain how .standards provide guidelines for thinking about proposed 
amendments to the Constitution. 

Update on the Courts 

The Supreme Court ca.ses described in this section focus an First Amendment rights 
and the line item veto. 

Update on Congress 

This section discusses legislation recently passed or being considered by Congress. 

LRE Project Exchange Krista Goldstine-Cole reports on Washington State’s 
Judges in the Classroom (JITC} program. 

Teaching Strategy — First Amendment Survey Wanda J. Routier helps students 
conduct and analyze their own surxey and compare it to the national survey conducted 
by the Freedom Forum. 

Teaching Strategy — Accommodating Students’ Religious Needs Students 
e.xamine how Muslim students can meet their religious obligations while attending 
public school. 

Teaching Strategy — Amending the Constitution Keith A. Pittman helps 
students review the constitutional amendments and evaluate the proposed 
amendments. 

Teaching Strategy — Putting the “You” in “We the People” Kathleen S. 
Roberts and David T. Naylor encourage students to explore the Preamble to the 
Constitution and the right to vote. 

Student Forum — Should Public School Prayer Be Allowed? The forum helps 
students investigate the issues related to prayer in public schools. 

Teaching Strategy — Using the First Amendment Freedoms Poster Activities 
and a handout are offered that can be used with the poster on the five freedoms that 
constitute the First Amendment. 

Resources for Teaching — Multimedia Resources on the First Amendment 
First Amendment Glossary 
First Amendment Puzzle 



BEST COPY AVAILABLE 




update on Law-Related Education, 22. K 1998, pp. 4-5. 8, 16. © 1998 American Bar Association, 



A Nou‘ to I'cadicrs: miuiu 

imd ii livciul lo ckuily v. nh siih 
,iciii'‘ ihai Ic'jal icJii'iN . a 

■,ixc'..n .lie ,iv-Ilm1!v po^siPlc i’. 
ihe rmiecl Sialcs — inn ni*i hv 
•ji'UTllllK'HUll 1 ':m c\ani- 

plc. 'A Ink* ihc C'lMismuHnn bar- 
1 .S. C’onerv'-'' and stato 
lurc'' l!om \ihrid‘jii\L: ine iteo 
dum ul speech.” private husi 
iKxscs. and elnh-- aic 

not so prc'iiihitcd \'or suti‘ and 
memhers. 

Elections and campaigns, significant 
international events, terrorism, politi- 
cal scandals, corporate mergers, natur* 
al disa.sters, and high-profile crimes 
are common topics of public opinion 
polls. Tlicy are events that most often 
have a beginning and an end. Their 
high visibility in the news and their 
public intere.st make polls on these 
topics newsworthy in and of them- 
selves, Public opinion polls on endur- 
ing, more abstract issues not generally 
discussed at dinner, at work, or in the 
news arc far less common. Such is the 
case with polls on the First Amend- 
ment: It is unusual to find extensive 
public opinion polls on First Amend- 
ment issues. 

Known as the Bill of Rights, the 
first ten Amendments were adopted in 
1791 as a condition of the ratification 
of the U.S. Constitution because 



.•\mcricans were concerned about a 
strong cenlial government without 
guarantees of fundamental individual 
freedoms. For more than two centuries 
now. the First Amendment has been 
one of the pillars of the rcmtu'kablc lib- 
erties that U.S. citizens enjoy. It has 
served this democracy and its citizens 
v.'ell 

For the most pan, major threats to 
First Amendment rights and values 
have not been successful, whether 
through public resistance or action by 
the courts. Yet these threats persist, 
proving First Amendment freedoms 
have to be won over and over again. 



See Teaching Strategy for this 
article on page 35. 

The Freedom Forum poll measured 
public opinion on a wide variety of 
First Amendment issues. It is the first 
significant inquiry into public opinion 
on the First Amendment since 1991, 
when Robert Wyatt reported on a 
scries of polls, finding that, from the 
perspective of the American public, “it 
is apparent that free expression is in 
very deep trouble.” 

The Freedom Forum poll on the 
First Amendment was conducted by 
telephone between July 17 and August 



Amendment 1 

Freedom of religion, speech, and the pres,'!: 
right,'! nf assembly and petition 

Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to assembh and to petition 
the govemjnent for a redress of grievances. 

The e.stablishment clause of the First Amendment forbids the U.S. Con- 
gress to in any way found or provide for an official national church. The 
clause has been interpreted to forbid the government's endorsement or 
funding of any religious doctrine. Further, the First Amendment forbids 
Congress from passing any laws that limit worship, speech, or the press, or 
that prevent people from meeting (assembling) peacefully or asking (peti- 
tioning) the government for relief from unfair treatment. First Amendment 
rights have limits; for example, some speech, such as libel or obscenity, is 
not protected, and some religious practices, such as those tliat may jeopar- 
dize public safety, can be regulated. 
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1. 1997. by (he Center lor Surrey 
Research and Analysis at the Universi- 
ly of Con- 
n c e 1 i e u 1 ; 

1.026 adults 
were sur- 
veyed. Sain- 
phiio error is 
±yf at il)C 
95^r level of 
e o n t' i d e n e e . 

The Treedom 
F7)rum souglu 
la provitle a 
eomprehen- 
sive picture of 
contemporary 
m e r i c a n 
opinion on the First Aniendincni and 
to trace changes in opinion wherever 
possible. The survey addressed these 
First Amendment is.sues: 

• How important arc First Amend- 
ment freedoms to Americans? 

• How tio First Amendment free- 
doms compare in imponance lo 
other constitutionally protected 
rights? 

• Is support for the First Amendmeni 
holding steady, or is it changing.^ 

• Would Americans vote to ratify the 
F'irsi Amendment if they were uU- 
ina on it today? 

• What do Americans feel about the 
amount of freedom eurrcntly 
afforded by the First Amendment’s 
protections of religion, speech, 
press, assembly, and petition? 

• Do Americans think they have too 
much, too little, or about the right 
amount of freeuv,,.. in each of these 
areas? 

• To w'hai extent would Americans 
restrict First Amendment freedoms? 

• Are Americans ni >rc proiccii\e of 
their own rights than the rights of 
others? 

• How do Americans feel about 
amending the First Amendmeni? 

• What are Americans' experiences 
with and opinions about First 
Amendment education in the 
schools? 

BESTCOPY AVAILABLE 
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The Freedom 
Forum souglit to 
provide a 
comprehensive 
picture of con- 
temporary Amer- 
ican opinion on 
the Rrst 
Amendment ... 



• How tree do Americans feel to 
express ihemselves in different sil- 
uaiions. such as at work and in the 
classronm 

Freedoms Largely Supported 

The Freedom Forum poll found that. 
I'll the wliole, the First Anicndmem is 
alive and well — at least from the per- 
spective of the American people, who 
e.xpre.ss .strong support for the I'rec- 
doms it guarantees. While some ol the 
findings suggest that Americans have 
acUKilly become more supporiive of 
First Amendment rights over the pa.si 
two decades, there are other findings 
indicating less-ihan- wholehearted 

endorsenieni of cenain rights when 
confronted with speeifie instances of 
the First Amendment in action. 

Most .Americans feel that First 
Amendmeni freedoms — religion, 

speech, press, as.scmhly. and peti- 
tion — are not just important but cs.se n- 
lial Amenean rights. Fight in 10 feel 
this way ahoui freedom to praciiec 
religion, seven in 10 about freedom of 
speech and the right lo practice no reli- 
gion, six in 10 about freedom of the 
press, and mt^re than five in 10 about 
the right to assemble and petition. 
Fewer than 10 percent say that any 



I'irst Aincndmcm freedom is not 
important. Ninety-three percent say 
they would ratify the First Amend- 
ment if they were voting on il today. 

.Americans express strong skepti- 
cism about having ihe government 
place restrictions on any First Amend- 
iiicni freedom, wmmmmmmmmmmm 



F'or e.xample. 

90 percent of 
Americans say 
ihey should be 
allowed to 
express unpop- 
ular opinions, 
and majorities 
! that com- 
panies ought to 
have the right 
U) advertise 
tobacco and 
alcohol prod- 
ucts. Fifty per- 
cent of those 

polled believe - ■ 

that governineiii should not be 
involved in rating television programs, 
compared with 46 percent who 
thought it was all right. Nearly 90 per- 
cent of tho.se polled showed a fiim 
appreciation for the “slippery slope" 

contimu'd on pcit^e S 



Most Americans 
feel that First 
Amendment 
freedoms-— 
religion, speech, 
press, assembly, 
and petition — 
are not just 
important but 
essential Ameri- 
can rigiits. 



State of the First Amendment Report 

I In December 1997. The Freedom Forum released S^aU’ of the First Amend- 
j merit, a report by lawyer and auihor Doi ua Demac that included an analy- 
I sis of ‘The Freedom Forum Poll," a comprehensive measure of public opin- 
ion on First Amendment is.sues and the first significant inquiry of its type 
• since 1991 . The present article presents portions of the analysis, which w'as 
[ written by Kenneth Dauirich. director of the Center for Survey Reseai'ch 
and Analysis at the University of Connecticut. The poll w'as conducted by 
Professor Dautrich for Tlic Freedom Forum, 

The Freedom Forum is a nonparti.san international Ibundalion dedicated to 
free press, free speech, and free spirit for all people. TTie full text of the poll 
and the analysis, as well as other information of use to classrooms, can be 
i accessed on line at http://wwvv.freedomforum.org/new'ssiand/repon.s/ 
I .sofa/prinisofa.asp 



Source: Slate of the First Amendment, Donna Demac iArlington, Vn,: The Free- 
dom Forum. 1997), by pennission of the publisher, 
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[T]hcrc is nothing inconsistent between the First Amend- 
ment and many of the other values we most hold dear. The 
First Amendment has been the most imponam civil lights 
act evei passed. It has been the most important political 
reform ever passed. You can go down the list of other 
things tliat we value, and again, we would submit that the 
First Amendment, first and foremost, has protected iho.se 
rights. ... We can all be speaking at the same time. We 
might not hear each other at that moment, but there is 
nothing to slop us from doing so. There is no limit to the 
avenues, sentiments, range of ideas that can be spoken. 

— Sobert S. Peck, First /tmendment attorney and director 

of legal affairs and policy research, Association of Trial 

Lawyers of America (AJLA) 




First Amendment principles arc affirmed and embraced at 
a level of generality which has no contact with the way in 
which people actually live and think. ... [T]he First 
Amendment is a good in and of itself ... a bunch of words, 
whether wonderfully or lamentably vague, which are then 
filled with a substantive content of whatever group man- 
ages to gel its preferred vocabulary into the First Amend- 
ment. That is why I never recommend jettisoning the First 
Amendment, although I write about its incoherences all 
the time. My advice is always get a hold of it and rewrite 
it so tfiat it will generate the agendas, inclusions, and 
exclusions you desire, rather than the ones that are now 
being generated by your enemies. 

— Stanley Fish, arts and sciences professor of B^ish, 

Duke Uimersify 



Source: "'Free Speech Roundtable, " State of the First 
Amendment (Arlington, Va.: The Freedom Forum, 1997), 
pages 19-27. 



(T)here really has been a dramatic change [in] thinking 
about the First Amendment as allowing the government 
some affinnalive role, or even the First Amendment as 
demanding an affinnalive role, in terms of equalizing 
opportunities for participation in democratic decision 
making. ... The idea that the First Amendment would 
allow, encourage, maybe even demand [regulation] is just 
out of the picture. ... It is a mi.stakc to (hink just in terms 
of “We can’t trust the government to draw any lines," ... 
[Tjliere is a set of issues ... about a broader notion of 
democracy and free speech than simply stopping govern- 
ment from being able to censor. That debate is largely 
gone today, and I think that is a real pity. 

— Lee 0. Bollir^er, president, (Inh/ersHy of Midngxi 



This is all that we have been hearing recently in education 
or in libraries: “We have to protect the children." Tlicy 
want the government to step in. ... You say, “Well, it is the 
responsibility of the parents to guide their children in what 
they read." Then they say, “We canT guide them when it’s 
print. How arc we going to deal with tlie Internet?" So they 
are pushing the government to get involved in an area that 
the government had really begun to move substantially 
away from, i don’t find this at all heartening as we move 
into the 21st century. 

—JuiBth Krug, director, Office for Intedechtal 
Freedom, American Library Association 
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In inanv ntlcmpis to protect ihc First Amendment, a nunv 
her td’ fine First Amendment detenders have cleiangcd it, 
or attempted to defang it. ITiey’ve said. ”No. this speech is 
really not dangcrmis. It's safe: we really should allow it." 
I disagree. I want to proteet it precisely because it's dan- 
gerous. It seems to me if the First Amendment is to have 
any real viable force, then sometimes we will have to just 
bite our lips and say: “Tliis (speech] is dangerous. Tliis 
really is risky. Tliis really is an expenmem. This experi- 
ment can really fail, but, nonetheless, we commit ourselves 
to this experiment for better or worse.” And the reality is, 
it may be for worse. 

— Ronald K. L Collins, Fust Rmndment project director, 

Center for Science in the Public Interest 



Wc arc seeing a repeat of the issues that were around in 
1910 and 1020. ... Thai’s what we see in the Communica- 
tions Decency Act. That is what we sec on a w’hole range 
of issues like TV ratings and tobacco adverli.sing regula- 
tion. ... It is sort of a cultural McCanhyism. where you are 
not debating whether there is a Red under every bed, but 
whether or not liie government ought to act like our par- 
oms, ... Free speech has always been dangerous to people 
in authority. ... Thai's why printing prcs.scs were licensed, 
Thai's exactly why the Internet is under siege, because 
people in authority see this as a way of getting around 
them, of challenging their positions of power. ... Censor- 
ship is reverse engineered. Once you allow it for a more 
advanced medium, it lends to end up bleeding all over. 

Com-Rmre, first Amendment attorney 



If you have networks ... who together provide services to 
over 12 million Internet subscribers in the U.S., and if they 
as a policy matter decide to impose some sort of mandato- 
ry blocking, so that the default is always that the block is 
on, then you turn on your computer, and all sorts of speech 
are blocked. ... (W]hy is that situation any less problemat- 
ic than one in which the government is involved? ... [I]f wc 
have a victory that seemingly keeps the government out of 
regulating the Internet, it is a totally hollow victory if your 
average person ... is privately censored. 

— Ann Beeson, attorney, American Cm! liberties Union 





Instructional Idea 

Have 14 student volunteers pair up to prepare oral 
arguments, one pro and one con. for each of the seven 
excerpts. Classmates will determine the winners of 
each debate. In researching their arguments, students 
should first consult the source document. State of the 
First Amendment, available through The Freedom 
Forum World Center, 1101 Wilson Blvd., Arlington, 
VA 22209, (703'j 528-0800, www.freedomforum.org, 
or by calling (800) 830-3733. 
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I interesting Research Facts 

• I'illy pca’CMt <.>(’ Americjin.s name free spi*ccli as ihc rij,^ht nr Irecdorn 
iimsi imporiani tn Aiiicricans. with IVcedcjm lo practice relij^ion second 
at M perccni. 

• When read a list ol rights and asked which were “csscmial.” Americans 

responded in these perceniapes; ripht to a I'air trial riphl to prac-= 

I ticc religion (ST'? n liitht to privacy (7S‘’f ), right t(» speak freely (72^/r ), 

I right to practice no religion (6(Vr ). light to he iiil'oimed by a IVee press 

I (()09r ). nglit to assemble {567 ( ). and right to own firearms (33^rd. 

I • i’orly-nine percent of survey rcs[)ondcnts had not heard or read of the 
I leccMit U.S. Suprenie ('ourt ruling regarding the Imornei, 

• When speech is considered indecent or offensive or when it debases the 
ling, most Americans are strongly opposed to it. 

I 

( • Over 70 percent of Ainencans oppose the use ol words in public that 

I might be oirensive to racial minorities, sexually explicit material on the 
I Iiuernet. and the broadcast of nude or partially clothed persons, 

• While more tliari three-quarters of Americans arc opposed to burning or 
defacing the American (lag as a political statement, they are evenly 

j divided over amending ilie (Constitution t(^ make It illegal to bum or des- 
I cerate the Hag. 

I • Sixty-eight percent of Americans arc opposed to television networks 
being allowed to project winners of an election while many people arc 
still voting. 

• Tliose who believe jailing reporters is justified have increased signifi- 
canily in ilte past 20 years, from 21 to percent, 

• h'ifly-scvcn percent of Americans believe that Icatiicrs or other public 
school officials should be allowed to lead prayers in school; 81 perccni 
believe that it is proper for a prayer to be said at a high school gradua- 
tion ceremony if a niaj<n'ity of the graduating class favors it. 

• Sixty-five percent of Americans do not believe that a group should be 
able to hire lobbyists to influence government officials or policies. 

• Seventy-eight percent believe that curfews do not violate young people’s 
First Amendment rights. 

• Almost two-thirds of Americans report (hat the American educational 
system is doing only fair to poor when it comes to teaching about First 
Amendment freedoms. 



argument: they understand lliut. once 
rcstnclions are placod on tliesc rigl.is, 
it becomes easier lo place further 
restrict ions on them. 

Ill the area of speech rights, most 
Americans are quick to support 
rcsiriciions, particularly when sexual- 
ly explicit and7or oj hmsive nmtena) is 
at issue. For example, most Americans 
disagree with allowing nudity to be 
broadcast by 
the media or 
sexual niaieri- 
al 10 be avail- 
able on the 
Internet. Also, 
on a riglil-lo- 
petition issue, 
seven in 10 do 
not think that 
groups should 
be allowed to 
hire people to 
inllucnce gov 
ernmciu offi- 
cials or poli- 
cies. On lice 
press, strong majorities disagree that 
iho use of hidden cameras should he 
allow'ed. And, on religion, witile most 
.Americans arc w illing lo extend free- 
dom U) worship to groups regardless 
of how extreme their beliefs are, most 
also arc willing to agree with allowing 
practiees that blur the line between 
church and .slate. 

One sign that the Fir.st Amendment 
is healthy is that the majority do not 
support two constituiionul amend- 
ments that w’ould alter it, While most 
Americans disagree with flag-burning 
as a form of political speech, only 49 
percent would amend the Constitution 
to piohibit the practice; and while 
majorities would pcrniiL prayer in 
schools under some circumstances, 
only 42 percent would favor a .school- 
prayer amendment to the Constitution. 

The perceived importance and sup- 
port for the First Amendment rellect 
Americans' .sense that current applica- 
tions of the freedoms are neither too 
restrictive nor too lax, but about right. 



Some 70 percent of those polled said 
that Americans have the right to speak 
freely, and the same number think that 
we have the right amount of religious 
freedom. In both these areas, 20 per- 
cent say there should be more freedom 
and 10 percent say there should be 
less. 



Opinion is less favorable to the 
press, with about half saying the press 
has about the right amount of freedom 
and 38 percent saying it has too much. 
On the other hand, strong majorities 
hold that tabloid news should have the 
same protections as more traditional 

continued on page 16 
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Prisons and the 

Religious Freedom Restoration Act 

Mai-garetE. Fisher 

I Iajw Ri latrJ luhivuiitm, 22.1, p. ^ ■ !‘H^X AiiKTican Bar Ass(K'iaiion, 



■‘No. \ou i:an'( unich rnv nicdicinc 
‘'ays one Native AmciiL-an 

inmate. 

■‘I can onls' cal a Knshcr tiict.” 
one Jewish inmate. 

“I request to use peyote, a huilu- 
cimnienic Llniii. as pai1 of my religious 
^eiviees,” ‘•ays another inmate. 

"Officer Mary cannot ilo a pat 
search of me because my religion for- 
bids me to he touched by t'ernales 
other than my mother or wife.*’ says a 
Muslim inmate. 

"I ha\e the right to ulmv a cnicitix 
around my neck.” says a ('hnsiian 
mnuite, 

■*I have the right In eireulate racist 
religious literature.” s.iys another 
inmate. 

Prison and jail inmates have filed 
civil rights eases in all of the examples 
above and many more, claiming that 
their rights to practice religon were 
violated. The important legaJ question 
is w'hai .standard or test will the courts 
use to decide whether or not inmates 
have these rights. 

In 1 993. the Religious h'rccdom 
Restoration Act (RFRA) was passed 
by Congre.ss. granting people greater 
rights to practice their religion. Con- 
gress considered making an exception 



Marfiuret Fisher is an attorney with 
21 years' experience in educating the 
puhlic in the law. She lives in Seattle. 
Washington 



that the law wmild not appl\ to prison- 
ers. This it refused to do. 

.'\s an attorney ssho has conducted 
uaining of coneci lonal administra- 
tion, staff, and inmates lor over 20 
years and served as a court -appointed 
expert in several prison ease.s, I was 
involved in many discussions with 
administraik>ri and staff fearing the 
M:cunty problems that might arise if 
inmates were allowed greater leeway 
in practicing their religion within ihe 
institution 

ITic si.'itnic stated that anvtnue go\ 
emmeni snhsinniially burdmied reli- 
gion. it had to justify tis action by 
sliowing that it had a compelling stale 
iiucTcst in doing sii and that it was 
resirieiing religion in the least restric- 
tive way. As the Legal lssue^ cumt u- 
lum of one stale training academy foi 
corrections officers stated, “Virtually 
all the case law dealing wiih restric- 
tions on religious practices in jails and 
prison is nov/ effectively reversed! 
overturned! reopened to be litigated 
all over again, because of RFRA!” 

But it never happened! During the 
four years when RHIA was the law of 
the land, inmates brought many cases 
claiming their rights to practice reli- 
gion under Rl^A were violated. Sur- 
prisingly, the outcomes of these cases 
were pretty much as they had been 
before RFRA was law*. There was a 
rare situation in which security was 
shown not be Uireatened by the reli- 
gious practice, as in the statewide ban 



n| the u earing nf crueifi.xes hv 
inmate, s. Because the ban applied to all 
inmates, including those in a mini- 
mum security setting where inmates 
were not likely to use (hem as 
weapons, one court struck down the 
statewide ban. stating that the dcpurl- 
meni of corrections had not used the 
leasi resuinivo means in restricting 
this religious practice. Courts general- 
ly determined that secuniy \> a com- 
pulling stale interest and refused to 
expand the scope o( inmate rights to 
piaclice religion from what wa.s 
already protected by the First Avinond- 
nieni‘‘- freedom of religion. ♦ 

instnictionai Idea 

Have students think about how a judge 
decides what i.s a \alid religion. Arc 
there some features that all religions 
have in common? If po.ssible, arrange 
a tour of a local coireeiional facility or 
invite a coiTeciions officer to clas.s to 
talk about the benefits and challenges 
presented by inmates in the practice of 
their religions within an institution. 



A Note to Teadier.si Many legal I 

issues involsiiig rciiiiious freedom i 
'r , I 

are controversial. This L Update per- i 

‘•peciive gives background infor- : 

mation. and the Insiriictionai Idea : 

provides an opportunii\' tor you j 

and your students to explore rcli- j 

gious freedoms v^iihin institutions. 
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8 (ida>. ihcre are disturbing signs 
8 in the ‘United Slates that religious 
S liberty — ihe frccilom to believe 
or nut to believe and to praciice one's 
iViiih openly and freely without gov- 
cnim-m interference — is in danger. 
People undermining religious libeny 
include both those who seek tvi eNiab- 
lish in law a “Carisiian America" and 
ihose who seek to exclude religion 
from public life cnliiely. 

In our time, religion has become a 
source of oivi.sivcncss as people spar 
and sometimes resort to violence over 
issues of consocncc and belief such as 
aboriion. school prayer, and public 
school curricula. On the one side arc 
those who tliink that religious funda- 
mcnialists and organisations such as 
the Chri.stian Coalition arc trying to 
impose their beliefs on .society and 
thus undermine the secuhu- tradition in 
institutions such as tlie public schools. 
On the fjiher side are those who com- 
plain that this society allow.s in.suffi- 
cient attention, and accords no priori- 
ty, to religious beliefs, especially in 
instruction and textbooks. Oliver 
Thomas, a lav/yer who Vvorks for a 
number of different church organiza- 
tions, says that "there is a bias against 
religion in academia and the media. 



Adapted from Freedom, of Reli- 
gion, " State of the First Amendment, 
Donna Demac (Arlington, Va.: The 
Freedom Forum. 1997}, by permis- 
sion of the publisher. 



although ii is not a conscious lurstili- 
1) The situation is made more com- 
plicated by the fact that tlte religions 
composition of the United States is 
becoming nuMV diverse than ever. 
Along with many groups of Christians 
and Jews, this country' is now home to 
growing numfvirs nf Mijslim.s. Hiadu-s. 
Buddhists, and other believers, as well 
as nonbcliever.s, 

'tlie 1997 Supicmc Court dccCion 
in Aycwn>n' v Felton, ll7SCt. 1997, 
is an indication that the court's po.si- 
lion regarding ilie esiabhshrncm 
clause if. changing. By a 5-4 vote, the 
conn held that publicly paid teachers 
can go into sectaiian schools to pro- 
vide Title I vv''.icat«onuI services with- 
out running afoul of the principle of 
separation of church and state. 

aid Ptiblis Sdtools 

One of the critical arenas for the i.ssue 
of religious freedom in ihi.s country 
has been public education. It is in pub- 
lic schools that the conflici between 
private religious beliefs and the tradi- 
tion of public sccuiarism plays out 
with the most fervor, given that this is 
where the altitudes of the next genera- 
tion of American adults are being 
shaped. 

The issue of religion in public 
schools has sparked a variety of con- 
troversies ihroughom our histoiyc In 
recent decades, two of tlie more con- 
tentious issues have involved whether 
evolution or creationism should be 



j InformaMon in this anide is used | 
I in the leaching ,Suategy ! 

on page 41. Alrvo the Student Fomm i 
i on page 52 offers a technique ic I 
j help .sludenis debate the issue j 

of school prayer. j 



given precedence in teaching about tlic 
orig 'ns of the human race and whether 
there IS a place lor prayer in public 
schools. Prayer remains a major con- 
troversy, The proponcni.s of c.reauon- 
ism, after losing in coun. Edwards v. 
Aguillard, 482 U.S. 57g imi), have 
refocused ihcir campaign to have cre- 
ationism included m .H:hcKil curricula 
and evolution .stricken and to make it 
financially easier for parents to send 
their children to private religious 
schools. That effort ha.s given rise 
to the current debate over school 
vouchers. 

School Prayer 

Almighty G<hJ, we acknowledge our 
dependence on Thee and beg Th\ 
blessings upon ns, our parents, our 
teachers, and our country. 

Tie Supreme Court declared tn 1962 
that this school prayer — which had 
been endorsed by the New York Slate 
Board of Regents — was state-spon- 
sored establishment of religion, in vio- 
lation of tlie estahliahment clamse of 
the First Amendiiient, Engel v. Vitale, 
370 U.S. 421 (i962). The issue of 
prayer in public schools has been 
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Historical Perspective 

The First Amendment guarantee of religious freedom is a 
key element of the boldest political experiment the world 
has ever known. Many of this nation’s ettrly settlers came 
to this counii 7 to escape laws that compelled them to sup- 
port government-favored churches. Yet, before the 
American Revolution, in many parts of the colonies, res- 
idents were required to suppon established churches with 
their tax money, and religious dissenters were punished. 
These practices generated strong resentment among 
many of the freedom-loving colonials. Yet it was not 
until after the Revolution that the principle of religious 
freedom was fjrmly established. The turning point was 
the succes.sful cnisade by Thomas Jefferson and James 
Madison to get Virginia to adopt the Statute of Religious 
Libeny in 1786. That law prohibited a state tax in suppon 
of all Christian churches in Virginia, but it also declared: 
“Tliat no man shall be compelled to frequent or suppon 
any religious worship, place, or ministry whatsoever, nor 
shall be enforced, restrained, molested, or burdened in his 



body or guodh. nur shall oilier wise suffer on account of 
his religious opinions or belief. (Virginia Bill for 
Religious Libeny, 1786) 

The Virginia statute helped create a climate favoring 
religious freedom that encouraged Madison to include a 
similar provision in the Bill of Rights. Madison opposed 
every form and degree of official relation between reli- 
gion and civil authority. For him. religion wa.s a matter of 
individual conscience beyond the scope of civil power 
either to restrain or support. Of particular relevance to our 
rime, Madison viewed state aid and taxation as no less 
obnoxious to the pursuit of religious freedom than other 
forms of slate interference. Because of Madison, these 
sentiments found a secure place as the first freedoms 
written into the First Amendment — as the establishment 
clause, requiring the government to remain neutral con- 
cerning religion, and the free exercise clause, guarantee- 
ing the right of all citizens to reach, hold, exercise, or 
change beliefs without govemnient interference. 



causing political and social brushfire.s 
ever since. 

After the Engel v. Vitale decision, 
some complained that the Supreme 
Court had removed God from the 
classroom and that the ruling was anti- 
Christian and anti-American. Never- 
theless, the court soon upheld two 
challenges to school prayers in Penn- 
.sylvania and Maryland, The first 
involved review of a Pennsylvania law 
that required the reading of at least 10 
verses of the Bible at the start of each 
school day; a Maryland law called for 
Bible reading or the recitation of the 
Lord’s Prayer. 

When it became clear that the 
Supreme Court was not going to 
budge from its position barring 
school-sponsored prayer. 25 state leg- 
islatures adopted laws providing for a 
“momeni of silence” at the beginning 
of each school day. These state 
statutes have led to a succession of 
.Supreme Court decisions striking 
down laws whose “sole purpose” was 
to foster prayer in public schools. 

Despite its strict stand against state- 
sponsored prayer in public schools, the 



Supreme Court has indicated in sever- 
al decisions over the last decade that 
teaching about religion in public 
schools is constitutional. In addition, a 
nunnber of Supreme Court and lower 
court decisions have supported a vari- 
ety of religious liberty rights for stu- 
dents. For example, the Supreme 
Court has ruled that the Ten Com- 
mandments might be capable of being 
integrated into a curriculum. Stone v. 
Graham, 449 U.S. 39 (1980). The 
court also has said that schools may 
not forbid students acting on their own 
from expressing their personal reli- 
gious beliefs and must give them the 
same right to engage in religious activ- 
ity as students have to engage in other 
activities. In 1995, President Clinton 
issued a directive concerning religious 
liberty and the rights of students, and 
the importance of religion in the pub- 
lic schools (seepages 12-13). 

In spite of the growing consensus 
about the current state of the law. 
many public school administrators and 
teachers remain confused about what 
kinds of religious expression are per- 
missible in school. Even more confu- 

13 



sion exists in the area of student-initi- 
aled prayer at graduation ceremonies. 
Seizing upon the current confusion 
surrounding school prayer, some 
members of Congress propose to 
amend the Constitution and modify 
the First Amendment's establishment 
clause. Rep. Ernest Istook Jr. (R- 
(^kla.) has introduced the Religious 
Freedom Amendment, which he says 
is intended to address ”a systematic 
campaign to strip religious symbols, 
references and heritage from the pub- 
lic stage.” [A similar bill died in the 
previous congressional term because 
different sides could not agree on 
wording. Most conservative religious 
groups supporting the amendment did 
not want to return state-sponsored reli- 
gion to public schools and opposed 
language that m.ght lead school offi- 
cials to be involved in religion. The 
amendment’s proponents argued that 
their intent was to protect the right of 
students to practice their faith (pre- 
sumably even in front of a captive 
audience).] 

According to the ACLU, which 
strongly opposes Istook’ s measure, the 
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Christian Coalition has pledged S2 
million to lobby Congress for passage 
of the bill. The amendment’s real 
cifcct, according to the ACLU. would 
be to allow government officials to 
make decisions that favor panicular 
faiths over others. The amendment 
also would make it easier for public 
funds to go to religious institutions 
through school vouchers and other 
programs. The amendment would thus 
pit religious groups against each other 
for public dollars. Religious groups, 
including the National Council of 
Churches, (he American Jewish Con- 
gress, and the Joint Baptist Confer- 
ence, citing such potential negative 
effects, have voiced their opposition to 
such an amendment. They and other 
opponents ’oelieve it amounts to no 
more than religious coercion and that 
the First Amendment, as is, fully pro- 
tects student religious liberties. At the 
same time, state legislators have con- 
tinued to introduce school prayer 
amendments to slate constitutions. In 
West Virginia, Stale Sen. Randy 
Schoonover has propo.sed to amend 
the .state constitution to allow two 
minutes of daily voluntary prayer in 
public schools. Opponents of the 
Schoonover bill are puzzled by the 
necessity to include voluntary school 
prayer in the stale constitution. Even if 
they are enacted, these state measures 
face serious challenges in the courts. 

School Facility Use 

Judges have become more tolerant of 
the use of school facilities for reli- 
gious activities that are not part of the 
.schoofs curriculum. At one time, 
schools concerned with potential 
e.stablishment-clause violations tended 
to bar student religious groups from 
using school laciliiics. Early court 
decisions on this issue upheld the 
schools’ actions because allowing 
access would create an “impermissible 
appearance of official support of reli- 
gion.” School District of Grand 
Rapids V. Bali 473 U.S. 373 (1985). 
Courts also feared that allowing 



Religious Expression in Public Schools 

In 1995, Pre.sident Clinton directed Secretary of Education Richard W. 
Riley to provide every' U.S. school district with a statement of principles 
addressing the extent to which religious expression and activity are permit- 
ted in public schools. This statement of principles resulted. 

Student prayer and rcHf^ious discussion: The establishment clause of the 
First Amendment docs not prohibit purely private religious speech by stu- 
dents. Students therefore have the same right to engage in individual or 
group prayer and religious discussion during the school day as they do to 
encage in other comparable activities. For example, students may read their 
Bibles and other scriptures, say grace before meals, and pray before tests to 
I tlie same extent they may engage in comparable nondisi-uplive activities. 
Local school authorities possess substantial discretion to impose rules of 
order and other pedagogical restrictions on student activities, but they may 
not structure or administer such rules to di.scriminate against religious aciiv- 
i iiy or speech. 

i Gencraily. students may pray in a nondisrupiivc manner when not 
engaged in school activities or instruction, and subject to the rules that nor- 
mally penain in the applicable setting. Specifically, students in informal 
settings, such as cafeterias and hallways, may pray and discuss their reli- 
gious views with each other, subject to the same rules of order as apply to 
other student activities and speech. Students may also speak to. and attempt 
I to persuade, their peers about religious topics just as they do with regard to 
i political topics. School officials, however, should intercede to stop student 
speech that constitutes harassment aimed at a student or group of students. 

Students may also participate in before or after school events with reli- 
gious content, such as “see you at the flagpole” gatherings, on the same 
terms as they may participate in other noncurriculum activities on school 
premises. School officials may neither discourage nor encourage participa- 
tion in such an event. 

Hie right to engage in voluntary prayer or religious di.scussion free from 
discrimination does not include the right to have a captive audience listen 
or to compel other students to panicipate. Teachers and school administra- 
tors should ensure that no student is in any way coerced to participate in 
religious activity. 

Graduatinn prayer and baccalaureates: Under current Supreme Court 
decisions, school officials may not mandate or organize prayer at gradua- 
tion nor organize religious baccalaureate ceremonies. If a school generally 
opens its facilities to private groups, it must mak.e its facilities available on 
the same terms to organizers of privately sponsored religious baccalaureate 
services. A school may not extend preferential treatment to baccalaureate 
ceremonies and may, in some instances, be obliged to disclaim official 
endorsement of such ceremonies. 

Official neutrality regarding religious activity: Teachers and school 
administrators, when acting in those capacities, are representatives of the 
state and are prohibited by the establishment clause from soliciting or 
encouraging religious activity and from participating in such activity with 
students. Teachers and administrators also are prohibited from discouraging 
activity because of its religious content and from soliciting or encouraging 
antireligious activity. 
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; Teaching about religion: Public schools may not provide religious 
j instruction, but they may teach about religion, including the Bible or other 
! scripture. The history of religion, comparative religion, the Bible (or other 
! scripture)-as-liierature, and the role of religion in the history of the United 
i States and other countries all are permissible public school subjects. Simi- 
larly, it is peimissible to consider religious influences on an, music, litcra- 
i (ure, and social studies. Although public schools may teach about religious 
' holidays, including their religious aspects, and may celebrate the secular 
I a.spccts of holidays, schools may not observe holidays as religious events or 
I promote such observance by students. 

I Student a^isignment:^: Students may express their beliefs about religion in 
j [he form of homework, artwork, and other wntien and oral assignments free 
I of discrimination based on the religious content of their submi.sslons. Such 
I home and classroom work should be judged by ordinary academic standards 
, of substance and relevance and against other legitimate pedagogical con- 
' cems identified by the school. 

Religious literature: Students have a right to distribute religious literature 
to their schoolmates on the same terms as they are permuted to distribute 
! other literature that is unrelated to school curriculum or activities. Schools 
may impose the same reasonable time, place, and manner or other constitu- 
tional restrictions on distribution of religious literature as they do on non- 
school literature generally, but they may not single out religious literature 
for special regulation. 

Religious exaisals: Subject to applicable stale laws, schools enjoy sub- 
stantial discretion to excuse individual students from lessons that are objec- 
I tionable to the student or the students' parents on religious or other consci- 
entious grounds. School officials may neither encourage nor discourage stu- 
I dents from availing themselves of an excusal option. ... 
i Released time: Subject to applicable stale laws, schools have the discre- 
I tion to dismiss students to off premises religious instruction, provided that 

I schools do not encourage or discourage participation or penali/.c those who 

! do not attend. Schools mav not allow relisious instruction bv laiivone) on 
j school premises during the school day. 

Teaching values: Though schools must be ncuiral with respect to reli- 
gion, they may play an active role with respect to teaching civic values and 
j virtue and the moral code that holds us together as a community. Tlie fact 
that some of these values are held also by religions does not make it unlaw- 
ful to teach them in school. 

Student garb: Students may display religious messages on items of cloth- 
ing to the same extent that they are permitted to display other comparable 
messages. Religious messages may not be singled out for suppression but 
rather are subject to the same rules as generally apply to comparable mes- 
sages. When wearing particular attire, such as yarmulkcs and head scarves, 
during the school day is part of students' religious practice, under the Reli- 
gious Freedom Restoration Act schools generally may not prohibit the wear- 
ing of such items. 



acces.s w'ould excessively “entangle” 
schools in religious affairs. As a result 
of these rulings, religious groups were 
placed at a distinct di.sadvantagc to 



secular groups that were allow'ed to 
use the same facilities. Responding to 
these decisions, Congress pas.sed the 
Fqual Access Act (EAA) of 1984 to 
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ensure that student religious groups 
would be on equal footing with .secular 
groups. The act has withstood the 
scrutiny of the Supreme Court, w'hich 
has ruled that allowing acce.ss to reli- 
gious groups does not violate the 
establishment clause becau.sc there is 
no government endorsement of reli- 
gion. If a school allosvs other noncur- 
ricular student groups to use its facili- 
ties, it must allow religious student 
groups to do so (but a school may keep 
out religious student groups if it keeps 
out all noncurricular student groups), 
yVestside Commimity Schools w. Mer- 
gens, 496 U.S. 226 (1990). Despite the 
support of Congress and the courts, the 
FAA has had a limited effect on the 
firmly entrenched belief of some 
school officials and teachers that the 
First Amendment prohibits any form 
of religious e.xprcssion on public 
school grounds. Students are often sur- 
prised to leam that they have the right 
to carry a Bible, wear a religious mes- 
sage on a T-shirt, and meet with other 
students to discuss their faith on 
school grounds. The Supi^me Court 
also has ruled in Roseriherger v. Uni- 
versity of Virginia. 115 S.Ct. 2510 
(1995), that if a public university sub- 
sidizes other student publications, it 
cannot exclude a religious magazine. 

School Vouchers 

Many of the proponents of religion- 
oriented school instruction have 
turned their attention from influencing 
public school curricula to helping like- 
minded parents get their children into 
private religious schools. This brings 
the debate to the tricky issue of 
money. Supporters of private schools 
argue that they should be able to take 
the money that would be used to edu- 
cate their children in public schools 
and apply it to the tuition charged by 
religious schools. This would be 
accomplished by a system of vouch- 
ers. The resulting controversy is not 
limited to the question of religious 
education; it i.s entangled with the 
larger question of school choice. Some 
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advocates of vouchers believe such a 
system should allow only parents in 
neighborhoods with subpar public 
schools to send their children to better 
public schools in other areas. It’s not 
surprising that suppon for vouchers 
runs high in minority communities. 
The First Amendment comes into play 
with those voucher plans — including 
ones that have been tested in several 
slates — that allow parents to use pub- 
lic funds at religious or private 
schools. Voucher opponents say pro- 
posals of this kind could result in large 
shifts of resources away from public 
education. 

There are other problems associat- 
ed with voucher systems. Test pro- 
grams in Milwaukee and Cleveland 
have come under fire not only for vio- 
lating the establishment clause of the 
First Amendment, but also for encour- 
aging fraud among private schools 
competing for tax dollars. 

In 1996. the National School 
Boards Association conducted a 
nationwide .survey of school board 
members on such issues as vouchers 
jid school prayer. Fewer than one- 
third supported a constitutional 
amendment allowing prayer in the 
public schools: only 31 percent sup- 
ported voucher plans that penuit par 
ents to choose private and religious 
schools in addition to public schools. 
Only 20 percent said parents who send 
their children to private and religious 
schools should receive tuition tax 
credits from the government. 

RFRA 

Congress passed tlie Religious Free- 
dom Restoration Act (RFRA) in 1993, 
responding to an unprecedented dis- 
play of unity among diverse religious 
organizations. RFRA lowered the hur- 
dle for plaintiffs who claimed that a 
government agency was imposing an 
excessive limitation on religious activ- 
ities. Once a court determined that a 
government action had placed a sub- 
stantial burden on religion, the state 
needed to show both that it had a com- 



I Supreme Court Establishment Clause 

Interpretations, 1947-97 

1947 Everson v. Board of Education of the Township of Ewing, 330 U.S. 
1, 29 (1947) 

Everson was the first time that the Supreme Court determined what an 
establishment of religion was, with the justices unanimously supporting the 
principle that church and state should be separate (called strict separation). 
All the justices agreed with Thonnas Jefferson that “the clause against estab- 
lishment of religion by law was intended to erect a wall of separation 
between church nd state." At the same time, they held that public money 
\ could be used to pay transportation costs for children to attend sectarian 
schools. 

1962 Engel V. Vitale, 370 U.S. 421 

The Court declared that a school prayer endorsed by the New York State 
Board of Regents was state-sponsored establishment of religion, in violation 
of the establishment clause. Prayer in public schools became a hot issue that 
continues today. 

] 1971 l^mon Kurtzman. 403 U.S. 602, 612 

With Lemon, the previous consensus began to erode, with the majority opin- 
ion repeatedly saying the establishment clause’s meaning is unclear. The 
three-part Lemon test was developed to determine w'hether the establish- 
ment clause has been violated: For a law or government policy or practice 
not to do so, ( 1 ) it must have a secular purpose. (2) its principal effect must 
neither advance nor inhibit religion, and (3) it must not foster excessive gov- 
ernment entanglement with religion. 

I 

1980 Stone V. Graham, 449 U.S. 39 

The Court ruled that the Ten Commandments might be capable of being 
integrated into a curriculum. 

1984 Lynch v. Donnelly. 465 U.S. 668, 687-689 

Justice O’Connor w'anted to refine the Lemon test with the endorsement test, 
which would focus on whether government actions endorse religion. She 
dropped Lemon's excessive entanglement part and rephrased its purpose 
and effect tests, with her approach asking two questions: Is the govern- 
ment’s purpose to endorse religion? Does the statute actually convey a mes- 
sage of endorsement? 

1985 Wallace v. Jafiree, 472 U.S. 38, 109 

Tile Court used the Lemon test to hold an Alabama silent prayer law uncon- 
stitutional because it had no secular purpose and was intended to advance 
religion. In a long dissent. Justice Rehnquist rejected the Lemon test in its 
entirely in a full-blcwn attack on its foundations. 

1939 County of Allegheny American Civil Liberties Union, 492 U.S. 573, 
660 

Justice Kennedy proposes a coercion test, whose purpose is to clarify the 
border between what is government accommodation of religion and estab- 
lishment of religion, with the implication being that accommodation is con- 
stitutional, while establishment is not. Under this lest, government may not 

T6 
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; U ) coerce anyone to suppon or participate in any religion or its exercise, or 

I 1 2) give direct benefits to religion in such a degree as to establish religion or 

• tend to do so. i 

i 1 

I 1990 Westside Communin' Schools w Meri^ens, 496 U.S. 226 

I While schools concerned with potenual establishment-clause violations at 

; one time tended to bar student religious groups from using school faciliiics, 

I this decision upheld die Equal Access Act (EAA) of 1984, created to ensure 

I that student religious groups would he on equal footing with secular ones. 

The Court held that allowing school -facility accc.ss to religious groups does 

not violate the establishment clause because there is no government endorse- 

j mem of religion. 

I 1992 Lee V. Weisman. 505 U.S. 577 

I In a case in which the Court might have rejected Lemon and the wall of sep- 
! aration, substituting the coercion test that appeared to allow government to 
! suppon religion, the justices suiprisingly voted 5—4 that graduation prayers 
i violated the establishment clause, effectively stopping the accommodationisi 
! momentum. 

I 1994 Board of Education of Kiryas Joel Village School District Grumet, 
j 512 U.S. 687 

The Court struck down a special New York school district foimed for dis- 
abled Satmar Hasidic Jewish children who would experience “panic, fear, 
and trauma” in the public school to which they would otherw'ise have to go 
on the grounds that such favoritism violated the establishment clause. Three 
justices concurred, however, that there was not a bit of evidence to show- 
that any other religious group had been disfavored and that the establishment 
clause should not be used to repeal a national tradition of religious 
toleration. 

1S95 Rosenberger w Rector and Visitors of the University of Virginia. 115 I 
S.Ct. 2510 

The Court held that the University of Virginia could not deny monies from 
its student activity fund to a religious group for publication expenses because 
doing so constituted viewpoint discrimination in violation of 
the group's free-speech rights. 

1997 City of Boe me, Texas v. Flores, 1 17 S.Ct. 293 
The 1993 Religious Freedom Restoration Act (RFRA), which had lowered 
the hurdle for plaintiffs who claimed that a government agency was impos- 
ing an excessive limitation on religion activities, was struck down by the 
Court, which held tlie act unconstitutional because the extensive reach of the 
legislation was disproportionate to the scope of the claimed injuries; the 
RFRA intruded both on the Court's authority to interpret tl Constitution 
and on the sovereignty of the states. 

1997 Agostini V. Felton. 1 17 S.Ct. 1997 

In a 5^ vote overturning two 1985 decisions and holding that the establish- 
ment clause is not violated when public school teachers provide Title I edu- 
cational seiwices in both sectarian and nonsectarian private schools during 
school hours. The Court held that publicly paid teachers may go into sectar- 
ian schools to provide instniction without running afoul of the principle of 
separation of church and state. 
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polling government interest and that it 
had used the least restrictive means to 
funher that interest. The law was criti- 
cized by other legal expens as an act 
of overreaching by Congress, in viola- 
tion of the separation of powers. 

The issue of RFRA’s constitution- 
ality was presented to a court after the 
archbishop of San Antonio sought to 
tear dnwm an old church in Boeme, 
Texas, in order to build a larger facili- 
ty. The city wouldn’t allow the demo- 
lition, claiming that it would violate a 
local hisioric-prescrvalion ordinance. 
The archbishop argued that the ordi- 
nance violated frce-cxcrcisc rights 
protected under RFRA and took the 
city to coun. This case reached the 
Supreme Coun in the spring of 1997. 
The court held that RFRA v/as uncon- 
stitutional because the extensive reach 
of the legislation was disproponionate 
to the scope of the claimed injuries. 
City of Boeme. Te.xas v. Flores, 117 
S.Ct. 293 (1997). A growing number 
of states are working on “state 
RFRAs” to keep alive its heightened 
burden on government in situations 
involving religious practice. 

Reconciliation 

As parents, educators, and others 
wrestle with the problems surrounding 
religion today, Amenca remains a 
nation deeply committed to tlie free- 
dom to choose in matters of faith with- 
out government interference. The 
most promising developments of 
recent years are the attempts to work 
out differences in religious beliefs 
through communication rather than 
confrontation. 

'Fhc commitment by a number of 
religious groups to working out their 
differences has led to a series of public 
dialogues in a number of communities. 
These meetings have brought various 
stakeholders to the table, including 
conser\'ative and moderate religious 
organizations, school administrators, 
teachers, and parents, as well as 
groups such as the Christian Legal 
Society, People for the American 
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More for Teachers . . . 

For an award-winning analysis 
of the Supreme Court's imerpre- 
tations of the establishment 
clause through 1994. and an 
accompanying teaching strate- 
gy, see Update on Law-Related 
Lducation, 18.2 (spring 1994): 
14—31. Ordering information is 
available at (312) 988-5735, 
http://www, abanet.org/publiccd. 
or E-mail at abapubcd(S>abanet. 
org. 



Way, the American Association of 
School Admini.strators. and ihc 
National Education A.ssociation. 
There arc numerou.s examples of 
forums, which have been sponsored 
by various organizations. The success 
of such events has been due to the 
mutual recognition of the serious 
.social damage that could result from 
prolonged antagonism. Such efforts 
are part of a series of steps taken in the 
last decade of the centur)' to advance 
religious liberty. They show that the 
principles of the First Amendment can 
be used to find new solutions to con- 
tentious is.sues surrounding religious 
liberty. In June 1988. leaders repre- 
senting many segments of Amencan 
life signed ihe Williamsburg Charter, 
which addresses the dilemmas and 
opportunities posed by religious liber- 
ty in American public life. The charter 
calls for a renewed national compact 
as a foundation for forging agreement 
by both religious and nonrcligious 
organizations. 

Conclusion 

Religious freedom is at the heart of 
this country's experiment with democ- 
racy. The continuing controversies are 
proof of continued passion for liberty 
of conscience, even as debates rage 
about whether religion receives suffi- 
cient attention from the media, educa- 
tors, and the government. Disputes 
involving rrligious liberty retlect 



America's ambivalence about the lim- 
its of individual liberty. At present, the 
country's internationally recognized 
commitment to tolerance of all ciil- 
n.res and faiths is being tested and 
tom. The question to be answered is 
whether we can sustain this commit- 
ment to the religion clauses' of the First 
.Amendment into the next centurs-. ♦ 



The Freedom Forum . . . 

continued from patje S 

newspapers, that news sources should 
be kept confidential, and that the 
media should be permitted to publish 
government secrets. 

Inadequate Education? 

The poll suggests cause for concern 
about how well Americans are edu- 
cated about First Amendment topics. 
Only half of Americans say they ever 
had a class on the subject, and only 30 
percent think that schools are doing 



an adequate job of educating young- 
sters in their rights. Few Americans 
are able to name all five of the Fir.st 
Amendment freedoms. 



Americans Able to Name First 



Amendment Rights 


Right 


Percent 


Speech 


49 


Religion 


21 


Piess 


1 1 


Assembly 


10 


Petition 


2 



Three in 10 of those surveyed said 
they have found themselves in situa- 
tions when they did not voice their 
opinion because they thought they 
might in .some way be punished or 
penalized for doing so. While the 
majority of people do feel that they 
may express themselves without fear, 
it appears that a substantial minority 
feel otherwise. ♦ 



Barnyard Ballyhoo 







Office du,st>up gets beastly 

Sometimes when he's at work. Memphis attorney George Rich claims 
to hear strange noi.ses. Though the noises are similar to those of a pig or a 
mule, sometimes even a hyena. Rich says they are made by a creature with 
two legs, not four. 

More than a year ago, Rich shared a practice with Gary Jew-el. Since the 
partnership broke up. Rich maintains that Jewel has been trying to run him 
out of the office with the be.stial cacophony, among other distractions. 

He has filed suit in the state Chancery Court to decide how the former 
partners' debts and assets should be divided. Rich also seeks unspecified 
damages for intentional infliction of emotional distress. 

Jewel claims he and his tw'o assistants have merely been trying to fos- 
ter a lighthearted atmosphere around the office. “We horse aiound a little 
bit." he .says. “There are some animal sounds we make occasionally.’' 

Both parties like the office and want to stay, though Jewel says Rich 
originally agreed to move. “He broke the partnership," Jewel says, adding 
that the issue of who goes could be decided simply by a coin toss. 

“I can't see this going dovm to the court,” Jewel says. “What’s the 
judge going to do? Make me stand up and oink for him?” 



Adapted from ABA Journal, January 1998, p. 16. 



6 UPDATE ON l.AV-RELATED E D L» C A T 1 0 N / F i r s t A m e n d m c lu 



18 



VOL. 22 NO. I 






Musiiti Students’ Needs 
in Public Schools 

Can public schools accommodate the reJi,^ious needs of students? 

Charles Haynes 



Update on Law- Related Education. 22.1, l'^98. pp. 17-2 i. © 1998 American Bar Association, 
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I here arc now millions ol Ameri- 
I can Muslims. Within the next 20 
I years, Islam will become the sec- 
ond largest religion, after Clirisiianiiy. 
in the United States, Worldw'ide, there 
are over one billion Muslims. Many 
American educators are finding it nec- 
essary to overcome the common lack 
of familiarity with Islam as growing 
Muslim communities across the nation 
express their needs and ma>te their 
contributions in the public school 
environment. 

Islam in America 

There are records of Muslims in 
America as etirly as the 18th century, 
and there is evidence that settlers from 
Spain may have included persons of 
Muslim heritage before that. Archival 
materials indicate that many slaves 
brought to the Americas were Mu.s- 
lims. In the late 19th and early 20th 
centuries, significant numbers of Mus- 

Charles Haynes is a senior scholar for 
religious freedom at The Freedom 
Forum First Amendment Center in 
A rlington . Virg in uu 

Adapted from Charles Haynes, "The 
Needs and Requirements of Muslim 
Students in Public Schools, ” in Reli- 
gion in American History: What to 
Teach and How (Alexandria. Va.: 
Association for Supervision and Cur- 
riculum Development. 1990), by per- 
mission of (he publisher. 



lims began to migrate to the United 
States from the Middle East, despite 
restrictive and discriininator\’ immi- 
gration laws. From the middle of the 
20th century on. Muslim immigrants 
arrived from other Muslim regions, 
such as South Asia, Africa, and Arab 
countries. Today, by some estimates. 
14 percent of all immigrants entering 
the United States are Muslims. 

According to the Amcncan Muslim 
Council in Washington, D.C., as many 
as 40 percent of the Muslims in the 
United States tire African Americans 
whose families converted to Islam in 
the 20th century. This growing Mus- 
lim community is adapting to and 
llouri.shing in the American environ- 
ment. Its vitality can be seen in the 
more than 1500 mosques and Islamic 
centers across the country. 

American Muslims face a variety of 
challenges as they practice their faith 
in this pluralistic .society, and they are 
meeting these challenges by becoming 
more organized and visible. Highly 
supportive of education and coopera- 
tion between parents and the .schools, 
local and national Muslim organiza- 
tions nevertheless have important 
issues to address regarding their com- 
munities* effective participation in 
public schools. Among these organiza- 
tions is the Council on Islamic Educa- 
tion, a national, scholar-based resource 
organization that provides information 
to teachers, education officials, and 
textbook publishers. . ^ 

la 



I 

See the Teaching Strategy for this 
article on page 41 . 



Islamic Beliefs and Practices 

Islam means “peace through submis- 
sion to God,” and a Muslim is “one 
who submits to the will of God.” Mus- 
lims recognize a continuous line of 
prophets and revelations, beginning 
with Adam and extending through 
Noah, Abraham, Moses, and Jesus, 
ending with Muhammad as the last 
prophet, who completed God's mes- 
.sage to humankind. The Qur'an is the 
sacred .scripture of Islam, which Mus- 
lims hold to be the literal word of God 
revealed to Muhammad through the 
angel Gabriel. 

Muhammad's role, in addition to 
being the vcs.sel of revelation, is 
viewed as providing a model behavior 
in accord with the guidance given in 
the Qur'an. 'Fhus, the two sources of 
the principles and practices that make 
up a Muslim way of life are the Qur’an 
and Muhammad’s example or prece- 
dent, recorded in various authentic 
sources. Interpretation and application 
of these two sources constitute the 
evolving body of Islamic law. This 
includes guidelines affecting pre- 
scribed mode.s of worship, family, 
social and financial relations, diet and 
dress, among others. 

The basic practices of Muslims are 
identified as the “Five Pillars.” acts of 
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worship with broad implications for 

individual and communal life: 

1. Acceptance and rejx?'.itioii of the 
creed: “There is lu^ god hut God. 
and Mull a mm ad is the prophet (M' 
God.“ This confession of faith and 
Its repetition constitute the Hrst step 
in being a Muslim. The concept of 
unity stated in the creed is ceniral to 
the Islamic model for .spiritual and 
social life. 

2. Prayer: Ever}' pious Muslim sets 
aside lime each day for five acts of 
devotion and prayer at dawn, at 
midday, at midaflcmoun. at sunset, 
and after nightfall. 

Friday is the special day of com- 
munity prayer. The faithful assem- 
ble in the masjid i mosque) for 
prayers. 

3. Almsgiving: Muslims who have the 
means to do so axe required to give 
to those who arc less furtunaie. 
Almsgiving is considered an act of 
worship both for offering thanks to 
God for material well-being and as 
purification of wealth. 

4. Fasting during the sacred month of 
Ramadan: During Ramadan, all 
healthy Muslims are required to 
abstain from food, drink, and con- 
jugal relations from dawn to sunset. 
The first day of the next montii 
is Eid Al-Fiir, “the FestivaJ of End- 
ing iJie Fast.’“ This festival is a joy- 
ous celebration. 

5. Pilgrimage: Every Muslim hope.s to 
be able to make the Hajj (pilgrim- 
age) to die holy city of Makicah, in 
Saudi Ai'abia, at least once in a life- 
time. Pilgrimage takes place during 
Dhu cil-Hijjalh the twelfiJi month of 
ihe lunar Islamic calendar. 

The pilgrimage rites commemo- 
rate the Abrahamic heritage of 
Ka’bah and other sites. The Ka’bah 
is the focal point of Muslims’ daily 
prayer and a symbol of unity and 
continuity of faith. On the tenth of 
Dim al-Hijjah, Muslims celebrate 
Eid al-Adha, the Festival of the 
Sacrifice. Muslims around the 
world observe this holiday simulta- 



neously with the pilgrims at 

Makkah. 

Among the practices required by 
Islamic law that di.siinguisli Muslims 
wherever they live axe teachings con- 
cerning modest dress for Muslim men 
and women in public, as well as 
required decorum concerning mixing 
together of the two sexes and stan- 
dards of personal hygiene. The Mus- 
lim diet cxeludcs alcohol and pork 
produci.s in any form and requires eer- 
lam procedures in the slaughter of 
animals. 

Students’ Iteiigous fjeeds 
and ihe Rrst Amendment 

The Council on Islamic Education 
(CIE) and other organizations have 
identified the basic needs and require- 
ments of Muslirn students in public 
schools, as they seek to uphold their 
faith, Tlicy also raise vital church -slate 
issues public schooLs are now strug- 
gling to lesolve. These organizations 
appeal to religious freedom. In the 
American context, of course, thi.s is a 
reference to the free exercise clause of 
the First Amendment. 

Local and national organizations 
have urged public schools to make 
accommodations for Muslim students 
so that they may practice their faith. 
These accommodations, already im- 
plemented to some degree in many 
states, help practicing Muslims attend- 
ing public schools meet very real reli- 
gious needs. However, some schools, 
as state-sponsored institutions, may 
find some of the identified accommo- 
dations difficult to make. 

At issue is a question that runs 
through public education history: To 
what extent may the state accommo- 
date the needs and requirements of 
religious communities represented in 
schools? Or, in a broader context, 
when does ihe establishment clause of 
the First Amendment prohibit the state 
from accommodating free exercise 
claims of religious groups? 

The requirements of religious 
belief protected under the free exercise 



clau.se of the First Amendment can 
come into tension with the establish- 
ment clause when the practice of one's 
belief is conducted in a slate institu- 
tion such as a public school. The 
requirement not to hinder belief must 
be balanced by a sensitivity not to pro- 
vide inadvertent slate support for a 
particular belief. Some Americans 
argue that stale support is valid if it is 
nonpreferential, while others argue 
that no Slate support is allowable. 

Many accommodations may be 
easily made by .sensitive and thought- 
ful public school administrators with- 
out raising constitutional questions. 
Muslim students should be able to 
wear mode.st cloUiing or refrain from 
attending social activities without vio- 
lating school policies, for example. 

Students in most public schools are 
routinely allowed excused absences 
for religious holidays. Such a policy is 
generally considered a reasonable 
accommodation to the religious needs 
of a religiously diverse school popula- 
tion. Accordingly, several slate and 
local districts with large Muslim pop- 
ulations have placed Muslim holidays 
alongside other religious holidays on 
the .school calendars for teachers' 
information and planning. 

Many schools have excusal policies 
that allow students to opt out of limit- 
ed portions of the curriculum that of- 
fend tlieir religious beliefs. If focused 
on a .specific discussion, assignment, 
or activity, .such requests should be 
routinely granted in order to strike a 
balance between the .students’ reli- 
gious freedom and the school’s inter- 
est in providing a well-rounded educa- 
tion. The easiest requests to grant axe 
accommodations focu.sed on activities 
connected with such holidays as Hal- 
loween or Valentine's Day. If opt-out 
requests cover significant academic 
portions of the curriculum, however, 
schools may be unable to excuse stu- 
dents on educational grounds. 

Physical education presents a num- 
ber of difficulties, especially in school 
districts that require coeducational 

continued on page 21 
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I Muslim Students’ Religious Needs 

Terminology 

Those who practice the faith of Islam are known as Mus- 
lims. literally “those who submit” to God. The spelling 
Muslim is considered nu ^ accurate than Moslem, and the 
term is preferable to IsIwikc when referring to people. The 
terms Muhammadanism and MuJiammodan are inappro- 
priate as references to the faith and its adherents, 
respectively. 

The adjective Islamic should be used only for w'hat per- 
tains to the religion itself (Islanuc beliefs, Islamic law. 
etc.), w'hile Muslim should be used to denote the works 
and acts of Muslims or groups of people and their institu- 
tions (such as Muslim women or men, Muslim population. 
Muslim countries or civilization. Muslim art, etc.), 

Fulfilling Religious Obligations 

Muslims become thoroughly accountable for fulfilling 
religious obligations upon reaching puberty, although 
many Muslim children Icam and perform the various 
duties at an earlier age. Muslim students in public schools 
may express a desire to adhere to certain religious princi- 
ples or fulfill certain religious requirements. It is impor- 
tant to note that many of the religious needs outlined here 
can be met through the individual initiative of students 
and/or their parents, in which the main accommodation by 
the school lies in creating a supportive atmosphere of tol- 
erance and respect for freedom of individual choice. Over 
the past 10 years, many schools and school systems have 
found practical and mutually acceptable solutions to meet- 
ing the needs outlined below. 

Daily Worship (Salah) 

Muslims engage in formal worship oi prayer {salah in 
Arabic) five times daily. Depending upon seasonal time 
changes and school schedules, one or two of the worship 
times (.midday and afternoon) may fall during typical 
school hours, and thus some suitable arrangement should 
be made for students who wish to fulfill this obligation. 
Teachers should provide Muslim students who are consci- 
entious about observing their prayers whh an unused area 
for a few minutes during lunchtime or afternoon break for 
this purpose. 

Suggestion: Allow students to conduct their daily prayers 
in an empty room on campus during lunchtime and/or 
breaks. 

Friday Congregational Worship (Jamah) 

For Muslims, Friday is a day of congregational worship. 
The Friday prayer takes the place of the midday worship 
performed on other days and occurs close to most stu- 
dents’ lunch hour. The sermon and worship typically 



require 30 In 45 minutc.s to complete. Some Muslim stu- 
dents may wish to make arrangements to leave campus 
icmponirily to attend congregational prayers at a local 
niasjid (ino.squc), w’hilc others may ask to use an empty 
classroom [o conduct the worship service themselves. 

Suggestions: Allow students to perform ihe Friday wor- 
ship in an empty room on campus during lunchtime. 

Allow students to be excused for the time required to 
attend a local masjid and to make up any mis.sed work. 

Dietary Needs 

The Qur'an specifics which foods are lawful and unlawful 
for Muslims to cat. Islam prescribes a particular method 
for slaughtering lawful animals for meat, designed to min- 
imize suffering for the animal. The meat of lawful ani- 
mals. such as cows, goals, and chickens, among others, 
that are slaughtered in this prescribed manner is common- 
ly designated halal, or lawful. Seafood is exempt from 
rulc.s for slaughter. 

The Qur'an stales that the food of Jews and Christians 
is lawful for Muslims, provided that certain conditions of 
metliod, cleanliness, and purity have been fulfilled. Some 
Muslims eat meat of lawful animals available commer- 
cially in American society, while others, believing liie 
above-mentioned conditions have not been met, eai only 
meat from animals that have been slaughtered in (he pre- 
.scribed way by a Muslim butcher. 

The meat of swine is prohibited in Islam. Muslims do 
not eat pork or foodstuffs made with pork derivatives such 
as gelatin, lard, and certain enzymes. Examples of such 
foods include pepperoni pizza, pork hot dogs, and certain 
brands of refried beans, tortillas, gelatin desserts, candy, 
and marshmallows, unless these contain kosher gelatin. 
Consumption of alcoholic beverages is prohibited in 
Islam. Muslims avoid foodstuffs prepared with alcohol as 
well. 

Suggestions: Mu.slim students can be asked to bring halal 
meat dishes for parties, picnics, and poilucks. 
Vegetarian alternatives can be provided for Muslim 
students who only eat meat available directly from 
Muslim sources. 

Baked goods made mth vegetable shonening should 
be requested for such events in order to avoid products 
or foods containing lard or animal shortening. Teachers 
should be made aware of gelatin as a source of pork 
derivatives when they provide treats. 

Fasting (Sawm) 

During the Islamic month of Ramadan (a lunar month of 
29 or 30 days), Muslims abstain from all food and drink 
from dawn to sunset. This religious duty is known as 
sawm in Arabic. Many Muslim students observe the fast. 
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Conscqucnlly. tlu\v will be unable tn participate in meals 
or refreshments during the daylight hours. In addition, 
they will not he able to engage in heavy pltysical exertion 
often required in physical education classes during this 
lime. 

Suggestions: If students eat lunch in a common cafeteria, 
Muslim students should he allowed to spend lunchtime 
during Ramadan fasting in an allenialive location, such 
as a study hall or library, 

Physical education teachers should pro\’idc alternatives 
to rigorous physical exercise during Ramadan. 

Additional Issues 
Mixing of the Sexes 

Asa genera! principle, Muslim men and women minimize 
casual mixing of the sexes in .society, emphasizing strong 
adherence to the marital bond. Dating, mixed sex dancing, 
or any form of premarital intimacy arc not allowed in 
Islam. Con.scqucnily, conscientious Muslim students arc 
likely not to participate in proms and dances or similar 
evem.s. In terms of mixing in physical education classes, 
segregated sports and activities are preferred by Muslim 
parents. Tliis is especially true for swimming classes. 

Suggestions: Well-meaning school personnel should 
a'^oid putting unnecessary stress on youngsters by 
encouraging them to participate in what they consider 
“normal” socializing activitie.s such as dances or giving 
the impression that a student who is not involved in 
these activities is antisocial or socially immature and 
needs to be coerced into participation. 

Modesty and Muslim Modes of Dress 

Islam places great empha.sis on modesty in dress and 
behavior for both sexes. Men and women are expected to 
dress in clothing that does not reveal the features of the 
body. As part of their Islamic dress, many Muslim women 
and girls w'car what is termed liijab, commonly used in 
reference to a scarf* or head covering, but more broadly 
meaning appropriate covering of the entire body except 
for hands and face. 

Physical education classes can pose certain problems 
for Muslim children, since such courses typically require 
students to wear shorts and tank tops. Such attire is not 
permissible for Muslim women and girls, and men and 
boys must wear shorts that reach at least to the knees. 

Muslims of both sexes are required to be modest even 
in from of persons of the same sex. Therefore, situations 
requiring nudity in front of others, such as using the toilet 
and taking showers in an open area devoid of partitions or 
curtains, present serious problems fora Muslim child. 

Suggestions: During P.E. activities allov/ female Muslim 
students to wear long-sleeved T-shirts and sweat pants. 



instead of tank lops and shorts, and male students to 
wear long shorts. Also, Muslim girls who obseiv'e hijab 
must be allowed to w'eai' appropriate modest attire and 
head covering in mixed classes, Moreover, swimwear 
that covers more the body than most swimsuits 
should be allowed for Muslim students. 

Islamic Holidays 

Muslims observe two major religious holidays during the 
year. FAd abFiir (Festival of Ending the Fast) is the cele- 
bration that occurs after Ramadan, while Fid al-Adha 
(Festivn] of the .Sacrifice) is the celebration that coincides 
w ith the end of the Hcijj. On the day of Fid. a worship ser- 
vice is held in the morning at a local masjid or designated 
site. Aflerwui'ds, Muslims visit each other’s homes to cel- 
ebrate, share meals, and exchange gifts. 'Fliese Muslim 
holidays are of similar importance and significance to 
Mu.slims as are Christmas and Easter to Christians and 
Hanukkah and Passover to Jews. 

Fid celebrations (like other important dales in Islam) 
occur vvidiin the Islamic lunar calendar and thus take 
place roughly eleven day.s earlier each year in relation to 
the standard Gregorian calendar. Schools can consult a 
local niasjid for information on the £/W dales each year. 

Suggestions; Muslim suidcnis should be given excu.sed 
ab.sences to participate in the two major religiou.s holi- 
days in Islam. 

School officials and teachers are requc.stcd not to 
schedule standardized testing or exams on these holi- 
days and to allow for makeup time on important 
assignments so that Muslim students can avoid any 
adverse effects upon their academic efforts. 

Curriculum Issues 
Teaching About Religions 

Instructional materials and classroom activities should 
adhere to the civic framework and approaches to teaching 
about religion. As it is very common for such materials to 
contain major errors and misconceptions that contradict 
the guidelines for accurate and autitentic portrayal of 
Islam, Muslim students should be allowed the opportuni 
ty to prepare research reports and state their opinions 
regarding errors they have identified in mandated materi- 
al. (These guidelines are described in detail in Chapter 7, 
Haynes and Thomas, eds., Finding Common Ground: A 
First Amendment Guide t(7 Religion and Public Educa- 
tion, The Freedom Forum First Amendment Center, 
1994.) 

Art/Art History 

Some aspects of Western, culture aie viewed with reti- 
cence by Muslims, as they differ from fsiamic values and 
principles. For example, much of Western art focuses on 

continued on page 21 
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ihc [luman Inrin, and nudes arc a proniinciu ccmipunenJ oi' 
painliniis. The concept ol modesty in Islam makes view- 
mo sucli \s’orks a strange exercise for some Muslims, 
ihnuoh doing so may seem tjuitc ordinary I'or others. 
Moreover, the empliasis on the human form appears lo 
rcnecl a human-cemcred view of the world rather than the 
(jod-centcred one lound in Islam and to contradict the 
injunctions against rcpresentaiive ail to wliich many Mus- 
lims adhere. 

Dance 

After (lie age puherty, classes necessitating mixed 
dancing are not appropriate for Muslim students, whether 
cultural or otiicr types of dances arc involved. There arc 
varv'ing view's among Muslims about singlc-scx folk or 
cultural dancing for older children. Sonic Muslims also 
disapprove of music. It is desirable to give Muslim stu- 
dents the opportunity lo opt out or participate in an alter- 
native activity if they so eluiose. 



Drama 

Drama classes or cxcrcise.s involving performance (d' 
scenes from the Nativity or acting as deities, gods, or gotl- 



L 



desses of mythology may he objectionable lo Muslims. 
Other dramatic roles and classroom role-plays are gener- 
ally acceptable, as long as the eoiiccnis regarding modest 
dress, mixing of (he sc.xcs. and pliysical contact arc taken 
into consideration. 

Field Trips/Camping 

Regarding .school outings. Muslim pareru.s may not allow 
participation in overnight mixed-sex otiiings, though some 
would permit single-sex outings of similar nature. Day- 
long field trips typically meet with approval. (Organizers 
of such events should kecf) in mind the needs of Mii.slim 
"studeiUs, such as allowing lime lor worship during breaks 
(Islamic worship accormnodales travel willi increased 
ncxibility). allowing iheni to gracefully opt out of com- 
munal experiences involving prohibited foods, the need 
for privacy in showers and bathrooms, and appropriate 
forms of interaction hetw'cen boys and girls. 

From Teaching .Aboiil Islam and Muslims in the Public 
School Clas.sroom: A Handbook for Bducatnrs, J995. 
Couficil on Islamic Education, 9300 Gardenia St., If S' 3. 
Fountain Valley. ('A. 9270S: (7 ld}H39-2929. 



con tintu’d from IS 

IMv classes. Here the public school's 
interest in developing a particular 
physical education curriculum may 
conic into conllicl with religious prac- 
tices of Muslims and others. 

More dilTtcult still is the question 
of whctlicr the stale .should construct 
separate, private showers or provide 
enclosed toilets. Since such accommo- 
dations would involve spending lax 
money to meet the needs of a particu- 
lar religious group, some will argue 
that the public .schools are prohibited 
by the establishment clau.se from mak- 
ing lhe.se changes. Others might 
appeal (o the free exercise clau.se, 
claiming that by not providing lhe.se 
facilities the .stale is forcing Muslims 
to choose between public education 
and obedience to the strictures of their 
faith. Here again., a third position 
might be that the schools are not 
required to provide such facilities hut 
may do so without “establishing'' reli- 
gion, especially if schools provide a 
secular reason for doing so that bene- 
fits many students, such as recogniz- 
ing the possible benefit of a privacy 



option for any student who .so chooses. 
I'oi schools with large Mii.slim popu- 
lations. this last position may prove 
the only practical alicmaiive. 

Religious dictate restrictions have 
led to requests' concerning the labeling 
and preparation of food. Meeting these 
requests may rai.se First Amendment, 
as well as practical, questions for 
some school officials. Schools, espe- 
cially those v^'ith few Muslim students, 
may resist investing the time and 
money required to make these accom- 
modations. And it is unlikely that the 
couns w'ill compel school cafeterias to 
lake into account the religious require- 
ments of all students. Ncvcrtheles.s, 
some schools do label food and pro- 
vide a variety of selections in an effort 
to accommodate the health, dietary, 
and, in .some cases, religious needs of 
their students. 

Tw'o accommodations concern the 
obligation to pray. Excusal for Friday 
prayer off campus may present some 
practical problems for class schedul- 
ing, but there should be no legal barri- 
er if it is construed as a “released 
lime" program. In Zorach v. Clausen 



(1052), the Supreme Court ailed that 
schools may release students during 
school hours lo participate in off- 
campus rcligiou.s programs. 

Schools may find it more difficult 
to excuse sludcms for 15 minutes of 
afternoon prayer in a designated area. 
Since the time I'or prayer is somewhat 
llexible (mid-afternoon), schools may 
expect sludenus to find time in their 
schedule to pray without interaipting 
class time (this may he possible only 
at the high school level). Public 
schools will certainly be challenged on 
con.stitutional grounds if a particular 
area of the school is designated as a 
place for prayer. Tlie most an adminis- 
trator may be able to do i,s to indicate 
what rooms, if any, are available lo 
students for study nr other activities 
between classes. 

As retlcction shows, questions in- 
volving religious needs are challeng- 
ing but not insurmountable — especial- 
ly if practical and constitutional solu- 
tions are sought in light of the promise 
of American pluralism and the princi- 
ples that lie behind tlie American sys- 
tem of religious liberty. ♦ 
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Citizens for the Constitution (CFTC) 

Updau' on l^jw'-Rrliitcci luiiu'cnion 22.1. pp. 22-27. i) 1998 American Bar A.ssociation. 



V Note to Teachers: Foi l ions o\ , 
lliis jiiidc have been lulamcd lor : 
use \Mlli llu* slraiciiy puiic 44 
See ilul siraiee) I'or these maicn* 
als. ^^hiell can lx* icprtKhieui t'oi 
i;ki Ar(»nm 11 *^ 0 : a eompeMdomj oi 
;.tMivnuuional timeiuimenis. a 
me ol the eieht viandauK diseu'v'ved 
111 this amele, and a vs eh ^iie ssliere 
Ihc consiitutu^nai anieiulineni pro- 
posals crMisidered hs the 104lh and 
105lh C'oiii’resses can he hmnd. 
A!sv) see tire siratcev on page 4X, 

No newly proposed constitutional 
amendment has been adopted since 
1971. Nonetheless, there has been a 
sudden rash of proposed amendments 
that have moved farther along in the 
process than ever before and that, if 
enacted, would revise fundamental 
principles of governance such as free 
speech and religious liberty, tlie enmi- 
nal justice protection contained in the 
Bill of Rights, and the methods by 
which Congress exercises the power 

Reprinted with permission of The 
Century Fouridation/Twentieth Cen- 
tury Fund, New York: these standards 
will appear in spring 1998 as “Great 
and Extraordinary Occasions": Devel- 
oping Standards for Constitutional 
Change. For more information, con- 
tact the publisher at 1755 Massachu- 
setts Avenue, NW, Washington, DC 
20036, www.citcon,org. 



of the purse. Within the Iasi lew yciirs. 
five proposed constitutional amend- 
ment.s — e’oncerning a balanced bud- 
get, icnn limits, flag desecration, cam- 
paign finance, and procedures for 
imposing new taxes — have reached 
the floor of tlie Senate, the House, or 
both bodie.s. Two of thc.se — the l>al“ 
anced hudgei amendnicm and the llae 
desecration amendment — passed the 
House, and a version of the balanced 
budget amendment twice failed to win 
Senate passage by a single vote. Still 
other sweeping new amendments — 
including u “victim’s rights" amend- 
ment, a “religious equality" amend- 
ment, and an amendment redenning 
United Stales ciiizcnship — have con- 
siderable political support. 

Tliere are many explanations fur 
this new interest in amending the Con- 
stitution. Some Republicans, in con- 
trol of both Houses of Congress for the 
first time in several generations, want 
to seize Uic opportunity to implement 
changes that many of them have long 
favored. Some Democrats, frustrated 
by a political system they view as fun- 
damentally comipted by large cam- 
paign contributions, want to revisit the 
relationship between money and 
speech. Some members of botli parties 
have blamed what they consider to be 
the Supreme Court’s judicial activism 
for effectively revising the Constitu- 
tion, thereby necessitating resort to the 
amendment process to re.store the doc- 
ument’s original meaning. 



Unfortunately, however, very liule 
attention has been devoted to the wis- 
dom of engaging in consittulional 
change, even to advance popular and 
icgiiiniale policy outcomes. The Citi- 
zens for the Constitution (CImC) 
believes that Ihe plethora of proposed 
amendments strongly suggests that the 
principle of self-restraint that has 
marked our amending practices for the 
past two centuries may be in danger of 
being forgone. 

'fhere are several good rea.sons fur 
attempting to reaffirm this self- 
restraint, Restraint is important 
because constitutional amendments 
bind not otily our own generation, but 



Article V of tlie 
U.S. Constitution 

The Congress, whenever two thirds 
of botli Houses shall deem it neces- 
sary, shall propo.se Amendments to 
this Constitution, or, on the Appli- 
cation of the Legislatures of two 
thirds of the several States, shall 
call a Convention for proposing 
Amendments, which, in either 
Ca.se, shall be valid to all Intents 
and Purposes, as part of this Con- 
stitution, when ratified by the Leg- 
islatures of three fourths of the sev- 
eral States, or by Conventions in 
three fourtiis thereof, as the one or 
the other Mode of Ratification may 
be proposed by Congress. 
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Uilure pcncra'.ions as well, (A)iisliiu- 
iion:\l aniemlmcnls may cnlrciich poli- 
cies nr pracliccs ilial Sixim wise nov.. 

I 'll! I hill end up noi working in practice 
or iluu retleel values that become no 
longer widely shared, C’ontesled poli- 
cy questions should generally he suh- 
ject to reexamination in light of the 
experience and knowledge available to 
I'ulure generations, linsluining a partic- 
ular answer to these questions in tiie 
ron.stiiution obsinicts that oppominiiy. 

Our experience with three previ- 
ously proposed ainendmcnis, one dial 
was adopted and later repealed, and 
two others that moved lar along in the 
process but were not adopted, serve to 
illustrate these points: 

irirsl. when the Prohibition Amend- 
ment was adopted in P/19, many 
Americans thought that it embodied 
sensible social policy. Yet within a 
short time, there was broad agreemcnl 
iliai the experiment had failed, in pan 
because enforcing it proved enor- 
mously expensive in dollars and social 
COM. Had prohibition advocates been 
content to implement their policy by 
legislation, those laws could have been 
readily modified or repealed when the 
failure became apparent. Instead, the 
country had to undergo the arduous 
and time-consuming process of 
amending the Constitution to undo the 
first change. This is an experience the 
CITC is not eager to sec repeated. 

The M'concI example might have 
had far more serious consequences. 
On the eve of the Civil War, both 
Houses of Congress adopted an 
amendment that would have guaran- 
teed the property interest of slavehold- 
ers in their slaves and would have for- 
ever prohibited repeal of the amend- 
ment. Fortunately, the proposed 
amendment v'as overtaken by events 
and never ratified by the states. Had it 
become law, the result would have 
been a conslilutional calamity. 

Finally, in our own time, there is 
the failed effort to add to the Constitu- 
tion an Equal Rights Amendment, pro- 
hibiting denial or abridgment of rights 
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Historical Perspective 

Wlicn ihe f 'onsiiuiiion's framers met in Philadelphia, they decided lo 
steer a middle course helw'ccn establishing a constitution that was so 
lluid as to provide no protection against the vicissitudes of ordinarx' pol- 
ities, ami one that was so rigid as to prtnide no mechanism for tmJerly 
change. An important pan of the compromise they fashioned was embod- 
ied in Article V, 

The tikl Aiticles of Confederation could not he amended without die 
consent tif every stale — a system that was widely rocogni/cd as imprac- 
tical, producing staiemale and division. Accordingly, Article V provided 
for somewhat greater nexibility: The new' Cimstituiion could be amend- 
ed by a proposal adopted by two-thirds of both Houses of Congress or by 
a convention called by iwo-thirds of the stales, followed in each case by 
approval of three-fourths of the slates. 

In the ratification debate that ensued. Article V played an important 
role. The new. more Hexible amendment process served to reassure 
potential opponents w'iio favored adding a bill of rights or who woiried 
more generally that the document might ultimately prove deficient in 
unanticipated ways. It also reassured the Consiituiion’s .supporters by 
making it more unlikely that a second eonstituiioiial convention would be 
called to undo the work of the first. 

Precisely because the legal constraints on tlic amendment process had 
been loosened somewhat from those contained in the old Articles, many 
of the framers also believed that the legal constraints should be supple- 
mented by self-restraint, Although the new system made it legally possi- 
ble to ehangc ()ur foundational document even when there was opposi- 
tion, the framcr.s believed that even dominant inajoriLies should hesitate 
before using this power. As James Madison, a pnneipal author of both 
the Constitution and the Hill of Rights, argued in Federalist 49, tiic con- 
stitutional road to amendmem should be “marked out and kept open*’ but 
should be used only “for cenain great and extraordinary occasions." 

For the first two centuries of our history, this reliance on self-restraint 
has functioned well. Although over 11,()(K.) proposed constitutional 
amendments have been introduced in Congress, only .13 of these have 
received the requisite congressional supermajorities, and only 27 have 
been ratified by the states. The most significant of these amendments, 
accounting for half of the total, were proposed during two extraordinary 
periods in American history — the period of the original framing, which 
produced the Bill of Rights, and the Civil War period, which produced 
the Recon.struclion amendments. (The Twenty-seventh Amendment, 
relating to changes in congressional compensation, was part of the orig- 
inal package of amendments proposed by the first Congress but was not 
ratilled by the slates until 1992.) Aside from these amendments, the Con- 
stitution has been changed only 13 times. 

Most of these 13 amendments either expanded the franchise or 
addressed issues relating to presidential tenure. Only four amendments 
have ever overturned decisions of the Supreme Court, and the only 
amendments not falling within iliese categories — the Prohibition Amend- 
ments — also provide the only example of the repeal of a previously 
enacted amendment. 



1 irsi A mcndmcni/LiPDATE ON LAW-REL.ATED EDUC.ATION 23 










on account o(' sex. Wiihin ihrce 
immihs t)f c(m[^ressional passage m 
1972. 20 states had ratified the amende 
niLMit. Tlicreal'icr. the process slowed, 
and even though Omgress extended 
ilio deadline, supporters nltinimely icil 
short of the three- fourths of the stales 
necessary fiir ratification. The struggle 
for and against ratification produced 
much dissension and consumed a great 
deal of political energy. Yet today, 
even some of the amendment’s fomier 
supponers believe that the amendmcni 
svas not necessary. Moreover, the 
amendment w'ould have added to the 
Constitution a controversial and 
‘oroadly worded provision of uncertain 
and contested meaning, with the 
,Suprcme Court given the unenviable 
job of providing its conlenL. Instead of 
years of judicial v/rangling concerning 
its application, we have seen Congress 
pass ordinarv legislation, and the 
(’ourt engage in the lamifar pr(>c':Hs of 
explicating existing consiiiuiional 
text, to achieve many of the goals ot 
the amendment's proponents. This 
prnccs.s hits been more sensitive and 
flexible, while also less conteniious 
and divisive, than what we could have 
expected had the amendment become 
law. 

Restraint is also important in order 
to preserve the Constitution as a sym- 
bol of our nation's democratic system 
and of its cherished diversity. In a plu- 
ralistic democracy, in which people 
have many different religious faiths 
and divergent political views, main- 
taining this symbol is of central impor- 
tance, The Constitution's unifying 
force would be destroyed if it came to 
be seen as embodying the views of any 
temporarily dominant group. It would 
he a cardinal mistake to amend the 
Constitution so as to effectively “read 
out” of our foundational charter any 
segment of our society. 

ITie Constitution’s symbolic signif- 
icance might also be damaged if it 
were changed in order to control polit- 
ical outcomes with the detailed speci- 
ficity of an ordinary statute. The Con- 



^liluiion’s brevity and generality ^cr\c 
to ditlcrcmiatc u from ordinary' law 
and so allow groups that disagree 
about what ordinary law .should he U) 
coalesce around the broad principles ti 
embodies. 

Finally, restraint is necessary 
hecause proposed amendments to the 
Constitution otten put on the table fun- 
damental issues about our character as 
a nation and so bring to the fore the 
most divisive questions on the politi- 
cal agenda. Two centuries ago. James 
.Madison warned of the “danger of dis- 
turbing the public tranquility by inter- 
esting too strongly the public pas- 
sions” through proposed constitutional 
change. It is not only unwise to irivial- 
i/x‘ the C'onstiliition by cluttering it 
with measures embodying no more 
than ordinary policy, il i.s also risky to 
lightly reopen basic que.stions of gov- 
ernance. Occasional debates about 
fundamental matters can be cleansing 
and edifying, but no country can 
afford to argue about these issues con- 
tinuously. Our ability to function as a 
pluralistic democracy depend.s upon 
putting ultimate issues to one side for 
much of the time so as to focus on the 
quotidian questions of ordinary poli- 
tics. As Madison argued shortly after 
the Constitution's drafting, changes in 
basic constitutional structure are 
“e.xp crimen IS ... of too ticklish a nature 
to be unnecessarily multiplied.” 

None of this is to suggest that the 
Constitution should never be amended 
or that its basic .structural outlines arc 
above criticism. There have been 
limes in our history when arguments 
for rc.straint have been counterbal- 
anced by the compelling need for 
reform. Some individuals may believe 
that this is such a time, at least with 
regard to particular issues, and if they 
do, there is nothing illegitimate about 
urging constitutional change. 

Some constitutional amendments 
are designed to remedy perceived judi- 
cial misinterpretations of the Constitu- 
tion. Some earlier constitutional 
amendments, for example, the 



Iricvcnlh .Nmcndmcni, making states 
immune from being sued in federal 
court, and the Sixteenth Amendment, 
authorizing an income tax, tall into 
this category. There is nothing per sc 
illegitimate about amendments of this 
sort, although here, as elsewhere, their 
supporters need to think carefullv 
ahoiit the precise legal effect of the 
amendment in question and about how 
the amendment \^jII inieraci with 
other, well-established principles of 
constitutional law. 

More generally, advocates ol 
amendments of any kind should focus 
not only on the desirability of the pro- 
posed change but also on the costs 
imposed by attempts to achieve that 
change through the amendment 
process and through the available 
alternatives. In the standards that fol- 
low. the CFTC proposes some general 
guidelines for how to think about lliesc 
matters. Wc do not pretend that the 
standards can be mechanically 
applied. If the circumstances arc extra- 
ordinary enough, ail of these w'amings 
might be overcome. Nor do vve Imag- 
ine that the standards alone arc capa- 
ble of resolving ail disputes about cur- 
icntly pending proposals for constitu- 
tional change. Wc ourselves are divid- 
ed about some of ihe.se proposed 
amendments, and no general standards 
can determine the ultimate tradc-olf- 
among the benefits and costs ol 
change in individual cases. 

Instead, the CFTC's hope is that the 
standards w'ill draw attention to some 
aspects of the amending process that 
have been ignored too frequently, pro- 
vide some guidelines for when resort- 
ing to it is appropriate, and sugge.sl a 
process that will ensure all relevant 
concerns are fully debated. 

At the very moment when this 
country was about to embark on the 
violent overthrow of a prior, unjust 
constitutional order, even Thomas Jef- 
ferson, more friendly to constitutional 
amendments than many of the 
founders, warned that “governments 
long established should not be 
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chaneed for light and transient cans- 
cs.” In the calmer limes in which \vc 
live, there is all the more reason in 
insist t)ii soniclhing more hcloic n\er* 
tumine a consiiiLiiional order that has 
functioned effectively for the past two 
centuries, 'fhe standards that follow 
altcinpl to guide the inquiry into 
whether such cause.s exist and how m 
respond to them. 

Standards With Commentary 

The following abridged commentary 
brietly explains the CFTC standards. 
Note that they alone cannot determine 
whether any amendment should be 
adopted or rejected. Instead, thc\’ arc 
designed to rai.se concerns that should 
he carefully weighed against the per- 
ceived desirability of the changes 
embodied in proposed amendments. 
The full text of the standards with 
commentary arc available from Citi- 
zens for the Constitution at 'Hie Con- 
lury I'oundation/Twentieth Century 
Fund, 1755 Massachusetts Avenue, 
NW, Washington, DC 200 or at 
WWW. citcon.org. 

1. Constitutional amendments 
should address matters of more 
than immediate concern that are 
likely to be recognized as of 
abiding importance by subse- 
quent generations. 

James Madison, one of the princi- 
pal architects of Aiticle V of the Con- 
stitution, which contains the amend- 
ment procedures, cautioned against 
making the Constitution “too mutable" 
by making constitutional amendment 
loo easy. He insisted that any constitu- 
tional amendment command not only 
majority, but supermajority suppon. 
Implicit in MadLson's caution is the 
view that stability is one of the Consti- 
tution's key virtues and that excessive 
change will undercut one of the main 
reasons for having a Constitution in 
the first place. Thus, the Constitution 
should not be amended solely on the 
basis of short-term political considera- 
tions. Of course, no one can be certain 



whether future generations will coiiic 
to sec a p<.dicy as merely evanescent or 
as truly fundanicnial. Still, legislators 
have an ohligaiion to do iheir best to 
avoid amendments that arc no more 
than part of a momentary political bar- 
gain. likely to become obsolete as the 
social and political premises underly- 
ing their passage wither or collapse. 
To be enduring, amendments, as the 
Consiiiuiion itself, should be cast in 
general language, with exceptions 
being made only when specificity is 
required, such as in the Twenty- 
second Amendment, which changed 
the presidential inauguration date. 

2. Constitutional amendments 
should not make our system less 
politically responsive except to 
the extent necessary to protect 
individual rights. 

Of the 27 constitutional amend- 
ments. 17 either extend the franchise 
to new groups or protect the rights of 
v ulnerable individuals such as crimi- 
nal defendants and religious and polit- 
ical minorities. There is an obvious 
tension between these twin goals of 
majority rule and individual protec- 
tion — a tension that thi.s standard docs 
not seek to resolve. In a constitutional 
democracy, most policy questions 
should be decided by officials elected 
by a majority of the people who will 
be affected by the policies in question. 
U follows that the Constitution's main 
thrust should be to ensure that our 
political system is more, rather than 
less, democratic. The Constitution 
guarantees democratic processes pre- 
cisely so that the preferences of the 
people can be vindicated through ordi- 
nary legislation, which, under some 
circumstances, may be possible only 
through the enactment of amendments 
that eliminate constitutional barriers to 
its passage. Such was the case in the 
amendments enabling both our federal 
income tax and wide-sweeping civil 
rights legislation. 
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X Constitutional amendments 
.should he utilized only when 
there are significant practical or 
legal obstacles to the achieve- 
ment of the same objectives by 
other means. 

The force of the Constitution 
depends on the ability to .see it as 
something that stands above and out- 
side day-io-day politics. The very idea 
of a constitution turns on the separa- 
tion of the legal and the political 
realms. It is a perversion of the Con- 
stitution's great purposes to use the 
amendment process instead of the leg- 
islative process, which allows the 
enactment of ordinary laws that are 
better suited to the goals of groups 
proposing populai changes. The more 
the Constitution is filled with specific 
directives, the more it resembles ordi- 
nary legislation: and the more the 
Constitution looks like ordinary legis- 
lation, the less it looks like a funda- 
mental charter of govenimeni, and the 
less people will respect it. 

A second reason for forgoing con- 
stitutional amendments when their 
objectives can otherwise be achieved 
is the greater flexibility that political 
solutions have to respond to changing 
circumstances over time. Amend- 
ments that embody a specific and per- 
haps controversial social or economic 
policy allow one generation to tie the 
hands of another, entrenching 
approaches that ought to be more eas- 
ily revisable by future generations in 
light of their own circumstances. Such 
amendments convert the Constitution 
from a framework of governing into a 
statement of contemporary /ublic pol- 
icy. For these reasons, advocates of a 
constitutional amendment should 
make certain that they have exhausted 
every other means of political redress 
for a problem before they seek to solve 
it by amending the Constitution. His- 
tory counsels that the Constitution 
should continue to be altered sparing- 
ly and only as a last resort, and only 
amendments that are absolutely neces- 
sary should be proposed and enacted. 
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4. Constitutional amendments 
should not be adopted when they 
would damage the cohcsivcncss 
of constitutional doctrine as a 
whole. 

Because the Consiiiution gains 
much of its force from its cohesivencss 
as a whole, it is vital to ask w'hethcr an 
amendment would be consistent with 
mainstream constitutional doctrine or 
would create an anomaly in the law. 
This is especially likely to happen 
when the proposi J amendment is 
offered to overrule a Supreme Court 
decision, although the danger exists in 
other circumstances as well. 

To be sure, every amendment 
changes constitutional doctrine. That 
is. after all. the function amendments 
serve. Difficuhies occur when the 
change .las the unintended conse- 
quence of failing to mesh with aspects 
of constitutional doctrine that remain 
unchanged. This problem arises most 
often when framers of amendments 
focus miTTOwly on specific outcomes, 
without also thinking more broadly 
about general legal principles. It does 
not arise when whole areas of consti- 
tutional law are reformulated. For 
example, the Sixteenth Amendment, 
permitting Congress to enact an 
income tax. was necessitated by the 
Court's ruling in Pollock \\ Farmers 
Loan Trust Co., 157 U.S. 429 
(1895), that a specific limitation on the 
taxing power in the Constitution pre- 
cluded a lax on income. Thai provision 
was grounded in our history as 
colonies and was included to ensure 
that each slate would pay taxes to the 
national government only in propor- 
tion to its elected representatives, 
regardless of its wealth. This approach 
is inconsistent with a tax based on the 
incomes of the individuals and corpo- 
rations in each state. 

The Sixteenth Amendment retlect- 
ed a repudiation of the framers' origi- 
nal decision and is precisely the kind 
of broad change in policy for which 
the amendment process was designed. 
The amendment did not create an 



anomalous exception to other princi- 
ples in the Constitution. 

It docs not follow, how'ever, that an 
amendment m- ilwavs overrule an 
entire body of lav. in order to comport 
with this standard. Although the Dred 
Scott decision was embedded in the 
law of property. Congress did not 
revisit all of property law when it 
enacted the Thineenth Amendment, 
and its failure to do so in no way dam- 
aged (he coherence of constitutional 
doctrine. 

5. Constitutional amendments 
should embody enforceable, and 
not purely aspirational, 
standards. 

The Consuiution is not a theoretical 
enterprise. It is a legal document that 
spells out a coherent approach to gov- 
ernment power and processes while 
also guaranteeing our most fundamen- 
tal rights. More than two centuries of 
experience underscore the w’isdom of 
continuing with that approach. The 
addition of purely aspirational state- 
ments designed for solely symbolic 
effect, would lead interest groups to 
attempt to write their own special con- 
cerns into the Constitution. It follows 
that advocates of amendments should 
think carefully about how the amend- 
ment will be enforced. Everyone, 
regardless of social station or political 
rank, must follow the law. A provision 
.susceptible of being ignored because 
no one can fea.sibly require its obser- 
vance permits the kind of executive or 
legislative discretion that our founders 
wished to control. A provision that 
may be willfully ignored when those 
charged with observing it find the 
result inconvenient or undesirable 
undermines the rule of law, the gov- 
ernment's own legitimacy, and the 
Constitution's special stature in our 
society. 

6. Proponents of conslitutional 
amendments should attempt to 
think through and articulate the 
consequences of their proposals. 



including the ways in which the 
amendments would interact with 
other constitutional provisions 
and principles. 

When the Constitution was drafted, 
the delegates to the Constitutional 
Convention regarded the new docu- 
ment as a unified package. Much ener- 
gy was directed to considering how the 
various parts of the Constitution would 
interact with one another and to the 
political philosophy expressed by the 
document as a whole. The amendment 
process is necessarily much more ad 
hoc. Consequently, proponents of new 
amendments need to be especially 
careful to think through the legal ram- 
ifications of their proposals, explain- 
ing, for example, how their proposals 
might shift the balance of shared and 
separated power between the branches 
of the federal government or might 
affect the distribution of responsibili- 
ties between the federal and state gov- 
ernments. They should also explore 
how their proposals mesh with the 
Constitution's fundamental commit- 
ment to popular sovereignty and to the 
guarantees of liberty, justice, and 
equality. Finally, they should decide 
whether the principles they seek to 
establish will apply in contexts beyond 
those immediately affected by the 
amendments. 

7. To ensure full and fair debate as 
part of the constitutional amend- 
ment enactment process, proce- 
dures must be designed and used. 
The requirement that amendments 
must be approved by supermajorities 
makes it more difficult to amend the 
Constitution than to enact an ordinary 
law. In theory, this requirement should 
produce a more deliberate process, 
which, in turn, should mean that the 
issues are more fully ventilated in 
Congress. Unfortunately, reality does 
not always comport with theory. Con- 
gress should adopt procedures to 
ensure that full consideration is given 
to all proposals to amend the Constitu- 
tion before voles are taken either in 
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comininee or on the Ooor. For most 
amend mem s. there are iwo types of 
questions; la) the policy questions, 
uhich include wlicthor the basic idea 
is sound and whether the amendment 
is the type of change that belongs in 
the Constitution, and (b) the opera- 
tional questions, including whether 
there are problems in the way that the 
amendment will work in practice. 
Generally, it is appropriate for Con- 
gress to hold at least two sets of hear- 
ings. one for each set of issues. At 
eat ii set of hearings, both the prime 
hearing time (normally at the start of 
the day) and overall hearing lime 
should be equally divided between 
proponents and opponents. 

Careful deliberation by congres- 
sional committee is essential, and 
committees should ensure that modifi- 
cations to proposed amendments 
receive full consideration and a vote 
before they reach the Hoor, w'ilh a 
commiUee report explaining the 
options considered and the reasons for 
their adoption or rejection. Perhaps a 
two-thirds committee vote should be 
required to send a proposed con.stilu- 
tional amendment to the floor, thereby 
mirroring the requirement for final 
passage. If two-thirds of those who are 
most knowledgeable about a propo.sed 
constitutional amendment do not sup- 
port it, the amendment probably 
should never be considered by the full 
Hou,se or Senate. 

Although the relevant committees 
may have the greatest expertise 
regarding a proposed constitutional 
amendment, floor debates should not 
be cut short, and there should be 
opportunities for full di.scussion and 
votes on additions, deletions, and 
modifications to the reported lan- 
guage. To ensure that floor votes are 
taken only on language that has been 
previously scrutinized, each House 
should adopt rules requiring that only 
changes to a proposed constitutional 
amendment that have been specifical- 
ly considered in committee are eligible 
for adoption on the floor, with two 



exceptions: ( 1) votes on clanfying lan- 
guage should be permitted with the 
consent of the commitlce chair and 
ranking member, or by a waiver of the 
lilies passed by a supermajority vole, 
and (2) subslanlivc changes not previ- 
ously considered, but approved by a 
majority vote on the floor, should be 
referred back to committee for such 
further proceedings, consideration, 
and possible modification as needed to 
ensure that they nave been thoroughly 
evaluated, followed by a second vole 
on the lloor. 

8. Constitutional amendments 
should have a none.xtendable 
deadiiiic for ratification by the 
states so as to ensure that there 
is a contemporaneous consensus 
by Congress and the states that 
the amendment is dc.sj cable. 

If the ratification process is 
lengthy, ultimate approval by ihrcc- 
quarters of the slates may no longer 
reflect such a con.sensus. If extensions 
arc permitted at all, they should be 
adopted by the same two-lhirds vote 



that approved the amendment onginal- 
ly. Moreover, states that ratified the 
amendment during the initial time 
period should be allowed to re.scind 
their approval, thereby as.suming a 
continuing consensus. 

Congress's decision to extend the 
ratification period for the Equal Rights 
Amendment on the eve of the expira- 
tion of the allotted lime illustrates 
problems that this Standard addresses. 
Although many states ratified the 
amendment in the period immediately 
after initial congre.ssional approval 
there had been a shift in public opinion 
by the time that Congress extended the 
deadline. It was far from clear that the 
legislatures in all the ratifying states 
would have approved the amendment 
if it had been presented to them again 
after the ratification extension. Tlie 
perception that the amendment might 
be adopted, despite the absence of a 
contemporary consensus supporting it, 
contributed to the divisiveness that 
surrounded the struggle over the adop- 
tion of the amendment. 4 



Don’t Mess 
With Barney 

Mock beatings bring lawsuit 

They say it's big news when man biles dog. so when chicken punches 
nut dinosaur, it’s hound to create a stir. 

Texas-based Lyons Partnership, which owns the rights to Barney, the 
popular purple dinosaur, has filed a copyright and trademark infringement 
lawsuit against Ted Giannoulas, also known as The Famous San Diego 
Chicken, a red-and-yellow ma.scot who became famous by performing at 
professional baseball and basketball games. 

The law'suit slates that “Giannoulas would punch, flip, stand on, and 
otherwise assault tlie putative Barney." 

The company seeks a permanent injunction against Giannoulas* use of 
the dinosaur costume, as well as a minimum of $100,000 for each time he 
has perfonned a skit with the Barney look-alike. 

“1 used to think that Barney wa.s a lovable character," Giannoula.s says, 
“but now I think he’s jirst the bigge.si bully on the block." 



Adapted from ABA Journal, January' 1998. p. 16. 
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Update on the Courts 




Case Stud;: First Amendment 

Arkansas Educational Commission v. Ralph P. Forhes 

Docket No. 96-779 

Adapted from Pre\iew ot United Slates Supreme 
Court Cases, no. I (September hH, 1997): 40-44. 

Petitioners: Arkansas Educational Television C\mimission 
Respondent: Ralph P. Forbes 



Freedom of speech is at the center of a 
case argued before the Supreme Coun 
in October 1997. The Court was asked 
to decide whether a state-owned tele- 
vision station can exclude a candidate 
from panicipaiion in a televised 
debate. 




The Arkansas Educational Television 
Commission operates the five-station 
Arkansas Educational Television Net- 
work (AETN), Members of the com- 
mission are appointed by the governor 
with approval by the state senate. The 
noncommercial, educational network 
receives state funds and. as a state- 
owned nctwoik, is subject to the First 
Amendment. 

In 1992, AETN produced and 
broadcast a debate between Democra- 
tic and Republican candidates for the 
Third Congressional District in Arkan- 
sas. After the station invited the candi- 
dates to debate, Ralph Forbes qualified 
to appear on the ballot as an indepen- 
dent candidate. Forbes then requested 
to be included in the debate. His 
request was denied because AETN's 
producers did not believe Forbes was a 
newsworthy or viable candidate for 
the office. They noted that Forbes had 
failed to raise much money, had not 
scheduled many events, and had not 
generated much media or public inter- 
est in his campaign. 

Forbes sued the station in federal 
district court, saying that it had violat- 



ed his free speech rights. He a.sked for 
a coun order requiring his participa- 
tion in the debate. However, the 
debate took place without him when 
the district coun and the Eighth Cir- 
cuit. on Forbes' appeal, refused to 
order his indu.sion, 

Forbes' suit for damages proceed- 
ed. After a jury trial in district court, a 
judgment Nvas entered for AETN. The 
jury did not find that AETN had 
c.xcluded Forbes because of his view- 
point or because it had been pressured 
to do so by government officials. 

The Eighth Circuit reversed the 
decision on Forbes’ appeal. The 
appeals court held that the AETN 
debate was a limited public fonim for 
all ballot-qualified candidates. As a 
result, to exclude Forbes, the station 
had to have a higher standard of justi- 
fication than if the debate had been a 
nonpublic forum. The court concluded 
that Forbes had been excluded because 
the station did not consider him a 
viable candidate. Tlie court indicated 
that the station could not determine the 
viability of a candidate. That decision 
belonged to the people. AETN 
appealed the circuit court's decision to 
the Supreme Court. 

AETN argued tliat when it exclud- 
ed Forbes, it was acting as a news pro- 
grammer making decisions about the 
scope of and participation in the 
debate. It insisted that its editorial 
organization is structured to be inde- 
pendent of the state. As such, it should 
not he held lo higher standards than 



privately owned .stations that are not 
required to open their facilities on a 
nonselective basis to all persons. The 
network staled that the debate was a 
nonpublic forum, and its decision to 
exclude Forbes v/as reasonable and 
not based on his viewpoints. 

Forbes insisted that state-owned 
networks must have objective stan- 
dards for excluding candidates from 
televised debates. They should not rely 
on subjective judgments concerning 
viability. He also contended that 
excluding candidates because of via- 
bility discriminates against candidates 
whose views are unpopular or outside 
the mainstream. He stated that his 
exclusion was view^poim discriminato- 
ry because it wus based on the fact that 
he was not a major-party candidate. 

SIGNinCANCE 

Should the Supreme Court decide in 
Forbes' favor, third party and indepen- 
dent candidates would increase their 
ability (o participate in televised 
debates. Although :he ruling would 
apply only to government stations, 
almost two-thirds of the noncommer- 
cial, educational television and radio 
stations are owned or operated by state 
or local government entities. A deci- 
sion for Forbes might make it more 
difficult for stations to control the 
makeup of debates. Some stations 
might resolve the problem by no 
longer sponsoring debates. 
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^ Case Study: First Amendment 

National Endowment for the Arts and Kathryn Higgins 
as Acting Chairperson v. Karen Finley et al. 

Docket No. 97-371 

Petitioners: National Endowmcrn tor the Ans and Kaihr>'n Fiiggins as Acting Chairperson 

Respondent; Karen Finley ei al. Adapted frotn Prevjcw oi' United Slates Supreme 

Court Cases, no. 6 (i\U 2 rch 12, J998): dS2~i)7. 



On Marcli 31. 1998. llie Supreme 
Court heard argumems about whether 
decency conditions placed on the 
funding of project.s by the National 
Endowment for the Ans censors free- 
dom of expression. 

FACTS 

According to statute, the National 
Endowment for the Arts (NE.A) is 
charged with providing grants to 
"individuals of exceptional talent 
engaged in or concerned with the 
arts.” The NEA’s chairperson is the 
final decision maker in approving or 
disapproving grants. But the chairper- 
son cannot approve a grant application 
disapproved by the National Council 
on the Arts and must rely on the rec- 
ommendations of various advisory 
panels. 

In 1990, Karen Finley and other 
artists applied for anistic grants from 
the NEA for performance art involv- 
ing nudity, urination, and AIDS. The 
chairperson of the NEA at the lime 
denied the grants despite the recom- 
mendations of the National Council on 
the Arts. The grant applicants later 
sued the NEA for the funding in feder- 
al district court. Shortly thereafter, 
a decency-consideration provision 
became law. This provision required 
the NEA chairperson to ensure that 
"artistic excellence and artistic merit 
are the criteria by which applications 
are judged, taking into consideration 
general standards of decency and 
respect for the beliefs and values of the 



American public,” 20 U.S.C. ?? 954(d). 
The applicants then amended their 
complaint to challenge the provision 
on due procc.ss and First Amendment 
grounds. They were joined in the liti- 
gation bs the National Association of 
Artists' Organizations. 

Tiie government appealed the dis- 
trict court's decision that declared 
the decency-consideration provision 
unconstitutionally vague. That means 
that the provision was not clear 
enough to indicate to NEA grant appli- 
cants what is prohibited. The Ninth 
Circuit upheld the district court's rul- 
ing by a majority ruling. The majority 
also noted that the decency-considera- 
tion provision violated the First 
Amendment because it had content 
and viewpoint restrictions. The 
Supreme Court reviewed the case at 
the request of the government. 

Arguing before the Supreme Court, 
the government focused on the lan- 
guage of the decency-consideration 
provision. According to the govern- 
ment. the provision did not require that 
each grant application conform to gen- 
eral standards of decency. It states that 
decency must be considered, but 
decency is not a test for accepting or 
rejecting a grant application. The gov- 
ernment also noted that the diversity 
of the advisory panel members salis- 
fied the decency-consideration provi- 
sion. The diversity represented by 
panel members helped ensure lat the 
diverse beliefs and values of the 
American public were considered 
when reviewing applications. 



The gram applicants claimed that 
the indeterminate nature of the provi- 
sion is contrary' to due process and 
established First Amendment princi- 
ples. These require that regulations 
must be specific enough to allow a 
person of reasonable intelligence to 
understand what is prohibited. The 
government responded that the grant 
process is not regulatory. The appli- 
cants claimed that the provision is reg- 
ulatory because it restricts the chair- 
person’s ability to approve applica- 
tions. The NEA stated that decency 
was only one of many considerations 
in the approval process. 

SIGNIFICANCE 

The government is not free to censor 
aaists or to prohibit them from 
expressing themselves indecently or 
disrespectfully on their own time and 
with their own resources. It also can- 
not impose viewpoint limitations 
when it provides generally available 
public funds for expressive activities. 
But the government is free to fashion 
its own spending programs. The essen- 
tial question for the Court to consider 
in this case is whether NEA funding is 
like an entitlement after neutral crite- 
ria are sati.sfied or a highly coveted 
prize. For some, the answer is provid- 
ed by the history of the NEA. Less 
than 100 of more than 5,000 applica- 
tions have received NEA funding in 
recent years. This seems to indicate 
that the NEA’s grant process is not a 
public forum. 



Case Study: Line Item Veto 

William J. Clinton et al. City of New York et al 

Docket No. 97-1374 



Petitioners: William J. Clinton ei al. 
Respondent: City of New York et al. 



In 1996, the Cong* :ss pa.ssed and the 
President signed the Line Item Veto 
Act, U.S.C. §§ 691-692 {Supp. II 
1996). which went into effect in Janu- 
ary 1997. The act enables the Pre.si- 
dent to cancel specific dollar amounts 
of discretionary budget authority, an 
item of new direct spending, or a lim- 
ited tax benefit affecting a small num- 
ber of voters. The President must 
determine that the cancellation will 
reduce the budget deficit, will not 
impair government function, and w'ill 
not harm the national interest. The 
President must also submit to Con- 
gress a message stating the reasons for 
the cancellation. Congress does haw 
the right to disapprove the cancellation 
of any item. 

Questions have arisen about the 
constitutionality of the Line Item Veto 
Act. In William J. Clinton et at, v. City 
of New' York et al, the Supreme Court 
considers its constitutionality. 

fflCIS 

In this case, two sets of plaintiffs are 
contesting two different cancellations 
of spending items by the President. 
One set of plaintiffs includes the city 
of New York, two hospital associa- 
tions. and two unions of health-care 
workers. They are contesting the can- 
cellation of a spending provision that 
gave New York State preferential 
treatment in Medicaid payments. The 
President had canceled an item in the 
Balance Budget Act of 1997 (Pub. L. 
No. 105-33, § 4722(c), 111 Stat. 251 
515. The item would have relieved 



New York from repaying Medicaid 
overpayments. 

The second set of plaintiffs 
includes members of an Idaho potato 
growers cooperative. They are contest- 
ing the cancellation of a section of the 
Taxpayer Relief Act of 1977, Pub. L. 
No. 105-34. Ill Stat. 788. This sec- 
tion w'ould have allowed the slock 
owners of an agricultural processor to 
sell its facilities to the cooperative 
without paying tax on any capital gain. 

On Fcbruar>' 12, 1998, a district 
court ruled that both the New York 
and Idaho challengers had standing. 
The ruling meant that the challengers 
are qualified to sue and to challenge 
the con.siilutionality of the Line Item 
Veto Act because they are directly 
affected by its use. The district court 
also held that the act violated Article 
1 , Section 7 of the Constitution, which 
identifies how bills may become law, 
and the general principle of separation 
of powers. 

The district court found that the 
canceled items made the bills signed 
by the President different from the 
bills passed by the Congress. There- 
fore, according to the court, the bills 
were not validly enacted. The court 
also concluded the Congress could not 
delegate essentially legislative powers 
to the President because such delega- 
tion violates the plan of the govern- 
ment as described in the Constitution. 

On April 27, 1998, the Supreme 
Court heard arguments in the case. 
The government contested the stand- 
ing of the Idaho plaintiffs, saying that 
the plaintiffs were not directly benefit- 
ed by fhc canceled item and could only 



ued from Preview of United Slates Supreme 
Conn Ca.ses, no. 7 (April S, 1998): 364-69. 



speculate that its cancellation harmed 
them. The government also questioned 
the standing of the New York plain- 
tiffs. It said that tlie state of New York 
has more standing than the city and 
hospitals. The state has not filed suit 
but has applied for a waiver. As a 
result, the line item cancellation is not 
yet in effect, So the government con- 
cluded no injury claimed by the chal- 
lengers can be traced to the cancella- 
tion of the line item. 

In terms of the acf s constitutional- 
ity. the government insisted that the 
act’s veto procedures coincided with 
the President’s discretion over the 
actual spending of funds appropriated 
by Congress. 'The Government sup- 
ported its position with historical 
documents. 

SIGNIRCANGE 

If the Supreme Court upholds the Line 
Item Veto Act as constitutional, presi- 
dents v,'ill continue, to cancel items, 
subject to Congress’ approval. Con- 
gress could repeal the act, but that 
repeal would be subject to the presi- 
dential veto. Of course. Congress 
could override the veto. If the court 
declares the act unconstitutional, the 
Constitution would have to be amend- 
ed to permit line item vetoes. Amend- 
ing the Constitution is not an easy 
process. In over 200 years, it has been 
amended only 27 times. 
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A Review of Current Issues Facing Congress 

Updaie on iMw^Related Educcition, 22.1, 1998. pp. 31-32. © 1998 A^merican Bar Association. 



Religious Bias Legislation 
Proposed 

The U.S. Equal Employ mem Opportu- 
nity Commission (EEOC) is the gov- 
ernment agency charged with inve.sii- 
gating complaints about job di.scrimi- 
nation. In recent years, the HEOC has 
received a growing number of com- 
plaints about religious discrimination 
in the workplace. Between 1993 and 
1997, complaints alleging religious 
discrimination increased more than 1 8 
percent. Even as the EEOC is investi- 
gating an increasing number of com- 
plaints, Congress is considering legis- 
lation that would require employers to 
do more to accommodate workers’ 
religious beliefs. 

Today, freedom from religious bias 
in the workplace is protected by Title 
VII of the Civil Rights Act, It requires 
employers to make reasonable accom- 
modations for employees’ religious 
beliefs as long as doing so would not 
be an undue hardship. However, in the 
1977 case TWA v. Hardison (4.32 U.S. 
63). the Supreme Court defined undue 
hardship as anything more than a min- 
imal effort or expense. 

The Workplace Religious Freedom 
Act, as the pending legislation is 
known, would considerably raise the 
standard for what constitutes an undue 
hardship. In the act, undue hardship is 
defined as something that requires 
“significant difficulty or expense.” 

Co-sponsored by a liberal Democ- 
ratic senator John Kerry of Massachu- 
setts and a con.servaiive Republican 



senator Dan Coats of Indiana, the leg- 
islation has vocal critics and support- 
ers. Critics say that the proposed legis- 
lation is not needed because the law 
already works. Supponers state that 
the act simply requires that requests 
for religious accommodations be sub- 
ject to a balancing lest between 
employees' needs and employer’s 
requirements, They also note that the 
definition of undue hardship in the 
proposed legislation matches the defi- 
nition of that term in the Americans 
with Disabilities Act, thus giving con- 
sistency to the language of laws. 
According to one supporter, the act 
makes it clear that religious discrimi- 
nation will not be tolerated in the 
workplace. 

Should this legislation pass through 
Congress, it could result in an even 
greater number of religion-bias cases 
filed with the EEOC. 

Adapted from ABA Journal. 

April 1998. pp. 30-31. 

Campaign Rnance Reform 
Voted Down 

On Monday. March 30, 1998. the 
majority leadership of the House of 
Representatives engineered the intro- 
duction of an unpopular campaign- 
refonn bill for vote on the floor. The 
leadership introduced the bill under 
re^'-trictive rules that required a two- 
thirds vote for the bill to pass, In addi- 
tion, amendments could not be added 
to the bill, and only limited debate was 
allow'ed. The bill, advocated by 




Republican leaders, was soundly 
defeated by a vote of 337-74. Its 
defeat may have vinually killed any 
chance for campaign reform this year. 

The defeated bill included provi- 
sions that many representatives could 
not support. One such provision would 
have required unions to obtain the 
written permi.s.sion of their members 
to spend any union funds for political 
purposes. 

Critics of the defeated bill hoped to 
gamer enough support to introduce a 
popular reform bill co-sponsored by 
Christopher Shays, a Republican rep- 
resentative from Connecticut, and 
Martin Meehan, a Democrat from 
Massachusetts. To get the Shays/Mee- 
han bill before the House, however, 
would require a petition signed by 
House members. In the past, few such 
petitions have been successful. It 
appears that campaign finance reform 
w'ill have to wait until after the new 
congres.sional session in January. 

Adapted from USA Today. 

March 31, 1998. 

More Money for Education? 

President Clinton has proposed a 
major education program costing $7.3 
billion over five years as part of a $15 
billion education initiative. The $7.3 
billion would be used to recruit and 
train elementary and secondary school 
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teachers. The remainder of the S 1 5 bil- 
lion initiative would be allocated for 
other inirposes. About $5 billion 
would go for .school consiruciion; 52.5 
billion would help promote the impor- 
tance of Slaying in school: $200 mil- 
lion would be for programs to assist 
Latino students; and $20 million 
would be set aside to help set up more 
than 1 JOO charier schools. 

Clinton's plan helps push education 
and training programs to the lop of his 
domestic agenda. Polls show that 
spending increases for school con- 
struction and teachers — meaning 
smaller class sizes — are popular with 
voters. The plan'.s $200 million for 
Latinos, a growing voting bloc, high- 
lights spending increases for bilingual 
education, educational aid for migrant 
children, and colleges serving Latinos. 

While Republicans are likely to 
support some of these proposals, they 
traditionally have argued that school- 
funding issues are best left to slates 
and local governments. The Clinton 
plan hopes to bring an end to the 
school voucher controversy by fund- 
ing the start-up costs for 1,300 charter 
schools — those free from most school 
board regulations. At present, there are 
more than 700 charter schools in the 
United Stales. Republicans, while noi 
opposed to charter schools, have gen- 
erally pushed for vouchers instead, 



Vouchers would provide parents assis- 
tance in paying tor private schools of 
(heir choice. 

The most costly proposal is the 
$7.3 billion teacher recnjiimeni and 
training program, which would help 
reduce class size — particularly in poor 
and inner city areas — to 15 to 18 stu- 
dents. Tlie President also seeks to 
spend $1.5 billion over five years to 
create "educational opporiunity 
/.ones." Fifty poor, low-achieving di.s- 
tricts would receive funds to institute 
reforms to help boost grades and ic.st 
scores and Imance programs allowing 
parents to choose which public school 
their children will attend. 

Another proposal, called "College- 
School Partnerships," would allocate 
$2.5 billion over five years to match 
college students and educators with 
more than 1.6 million high school and 
grade school children. This mentoring 
program, targeted at about 3,300 
poverty-area schools, would be 
designed to infoim the younger stu- 
dents of the advantages of a college 
education and how to obtain financial 
aid for college. 

The plan further proposes to make 
available more spending to introduce 
computers into classrooms and train 
teachers in the appropriate technology. 
It would also provide additional funds 
for the "Safe and Drug-Free Schools ’ 



program and for students who have 
disabilities. 

Adapted from The Wall Street Journal. 

January /3. pp. 

Tobacco Legislation Under Fire 

Senator John McCain, a Republican 
from Arizona, proposed a legislative 
package aimed at reducing smoking in 
the United States. The legislation, with 
support from Republicans and Democ- 
rats alike, would result in price 
increases of $1.10 for a pack of ciga- 
rettes over live years. It would impose 
penalties on tobacco companies if the 
number of teen-aged smokers did not 
decrease by indicated levels. It would 
severely re.strict cigarette advertising, 
allow the Food and Drug Administra- 
tion (FDA) to regulate tobacco, and 
include no limits on private lawsuit.s 
against cigarette manufacturers. 

McCain\s bill did limit, however, 
the amount of civil damages cigarette 
manufacturers would have to pay out 
in any one year. According to the leg- 
islation, the manufacturers would not 
have to pay more than $6.5 billion to 
settle claims in a single year. Claims 
that surpassed the $6.5 billion limit 
could be paid in following years. The 
McCain legislation includes stronger 
measures than the settlement agree- 
ments that the tobacco industry 
reached with state attorneys general in 
June of last year. 

Both the tobacco industry and pub- 
lic health officials have criticized the 
proposed legislation. The tobacco 
industry wants protection from law- 
suits. According to one industry 
spokesperson, the legislation was like- 
ly to bankrupt tobacco firms. On the 
other hand, some public health offi- 
cials protested that the legislation 
offers antismoking programs that are 
too weak and tobacco-industry protec- 
tions that are loo strong. Despite the 
wide criticism, the proposed legisla- 
tion is likely to serve as the basis for 
any tobacco bill passed by the Senate. 

Adapted from New York Times, 
March 3 J. I99S. 



Benefits — Legal Help 



The American Bar Association has coordinated vo,*- 
unteer lawyers nationwide tvo donate legal help to famtlies 
with disabled children appealing Supplemental Security 
Income’s decision to eliminate their benefits. 

"We feel confident that with the help of our pro bono lawyers, these fam- 
ilies will have a far greater chance for benefits returned to them." says Julie 
Justicz, director of the ABA Children's SSI Project. 

Of the more than one million children receiving SSI funds in 1997, 
264,000 were reviewed by the Social Security Administration. Following 
those reviews, the agency terminated aid to more than 60 percent of the men- 
tally disabled and mentally retarded children and their families. Appeals to 
continue benefits are possible but require legal help. For more information, 
contact the ABA at (312) 988-6148, 



34 

3 2 U P D A T F. 0 N L A W - R li I, A T E D E D ti r T I 0 N / !• 1 r s l A m c n d m c n i V 0 L . 2 2 N 0 . I 




!^ltE Project Exchange 



Washington ’s Judges in the Classroom 

Krista Goldstine-Cole 



Update on Law- Related Editcarioti 22.1. 1998, pp. 33-34. O 1998 American Fiar Associaiiori, 




Photo courtesy o f the Yakima Herald Republic, 
photographer Gordon King 



J udges in ihe Classroom (JITC), a 
statewide program administered by 
the Washington State Office of the 
Administrator fur the Courts (OAC). 
brings judges and teachers together in 
order to promote better understanding of 
the law and the judiciary. Established in 
1991 b\ Barbara Durham, chief justice of 
the Washington State Supreme Court, 

JITC paired 75 judges and commissioners 
with teachers in just five years. 

Teaching everything from the media- 
tion process to buying a used car, 52 vol- 
unteer judges visited 57 classrooms dur- 
ing the 1995-96 school year. The FJer- 
schel C. Lyon Mock Trial is most popular among elemen- 
tary students, while search and seizure has proven to be 
most popular and enduring among secondary' students. The 
program maintains 35 professionally developed lesson 
plans to support pailicipants in JITC. 

Generally, teachers initiate pairings by contacting the 
Office of the Administrator for the Couns and requesting u 
judge. Teachers are asked to identify the topic area of inter- 
est to them. Most requests at the elementary lev'el are relat- 
ed to introductory due process, the nature of the appellate 
process, and issues of illicit drugs. Secondary' teachers tend 
to be interested in civil rights, often in response to recent 
events at their school. Locker .searches, protected speech, 
and religious activities at school are common concerns. 

Depending on the location of the .school, the age of the 
students, and the topic, the JITC program administrator will 



Krista GoldsWie-Cale is a high school teacher scr\'ing as 
Judges in the Classroom project manager in the Washing- 
ton State Office of the Administrator for the Couns in 
Olympia, Washington. 

Adapted from Krista Goldstine-Cole, "Judges in the Class- 
room: Judicial Education Outreach." NASJE NEWS 
(spring 1996): 8-9, li, by permission of the publisher, the 
National Association of State Judicial Educators. 



approach a judge. In most cases, the judge has been 
involved in the past or has volunteered during a judicial 
education event. Most judges are eager to work in the 
schools, though many have a clear preference for a partic- 
ular age group. 

Each partner is given the name, address, and phone 
number of the other as well as a set of relevant lesson plans. 
The teacher and judge must contact each other to .set a time 
and to discuss the specific lesson to he taught. 

On occasion, judges will rcque.st a pairing. This occurs 
for a variety of reasons from the need to be visible in the 
community to a personal cominilmcnt to law-related edu- 
cation. It can be difficult to match a judge wdih a school if 
the program administrator is unfamiliar with the schools in 
the geographic area of interest to the judge. Most teachers, 
however, welcome guests in their classrooms and are easy 
to work with when offered a paitnership, OAC provides 
lesson plans and facilitates direct communication in this 
case. 

Once established, partnerships can take on a life of their 
own. For e.xample. Judge Michael Hurtado of Seattle 
Municipal Court recently received a call from a teacher 
whose classroom he had previously visited. There had been 
a drug arrest at the school stemming from a locker search. 
Tlie teacher hoped the judge would addrc.ss an as.scmbly of 
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students to help quiet the stoim. t Locker searches arc 
remarkably ciislurbine to privacy-conscious adolescents,) 

Hovrever the pannership lyegins. Judges in the Class- 
room provides relevant teiudiing materials. The ,i5 JIT(’ 
lesson plans were developed by Margaret Fisher of the 
Seattle University School of Law's Instiiuic for Citizen 
Fducaiion in the Law. The lessons are educationally sound, 
legally accamte, and dcvelopnientally appropriate. 

There are lessons for all grades, and they arc available at 
the OAC's Web site twww.wa.gov/coun.s/cducatc.home, 
htin). Two of the lessons for grades 9-1?. are paitieularly 
appropriate for leaching about the First Amendment. “Reli- 
gion in the Schools’’ identifies the requirements of the 
Equal Access Act, how the act is applied, and the lensic^n 
between the First Amendment's free c.xercise clause and 
the e.slabli.shment clause. “Freedom of Exprcs.sion in Spe- 
cial Place.s” analyzes application of the First Amendment to 
school newspapers, the limitation of First Amendmem 
rights in .school settings, and the process of judicial deci- 
sion making. 

Lesson plans make Judges in the Classroom both unique 
and successful. Many Judges are hesitant to participate 
without the guidance and security a lesson plan provides. 
Each plan establishes learning objectives at grade level. 



provides general instniciions to the judge, and includes any 
liandouts. 

Teachers appre date the topacs because they are keyed to 
standard public school curriculum. Third grade teacher 
Barbara Williams requested a pairing wdicn she learned that 
several primary' school lessons focus on problem .solving., 
the theme for social studies in her classroom. Williams 
recentiv reported, “Commissioner Jasprica was a little wor- 
ried because this was her first time tn teach. But she deliv- 
ered I think, a remarkably effective Ics.son.*’ 

Volunteer judges in Wa.shington made 204 visit.s to pub- 
lic school classrooms in five years. Judges like Michael 
Hurtado continue to make a difference. During his talk on 
drugs in the school, a student asked. “You mean, if you're 
holding a joint — -ju-st a joint — THAT’S possession?” 
“Yes,” replied the judge, knowing he had educated at 
least one student that day. 

For more information about Judges in the Classroom, 
contact Krista Goldstinc-Colc, Office <n' the Administrator 
for the Couns, 1205 S. Quince St.. P.O. Box 41 170. 
Olympia, WA 98504-1170, 360/705-53 i.'i, E-maiJ: 
krisia.goldstine.cole@courts.wa.gov, Web: 
www.wa.gov/courts/educate.home.htm. 
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First Amendment Sun^ey 

Wanda i. Gautier 
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Background 

This lesson ^ives studcnis an opportu- 
nity to conduct and analyze their own 
survey and compare if with the nation- 
al surv'ey conducted by The Freedom 
Forum. The surv'cv included here con- 
tains excerpts from The Freedom 
Forum survey. In addition to conduct- 
ing the .survey, students will compile 
the results and turn raw data into 
meaningful statistical information 
(percentages, etc.). 

Results from the national surv'ey 
are discussed in the article on page 4. 
The complete survey and results are 
available from Tlie Freedom Fonjm as 
listed in tliis article’s Resource sec- 
tion. Before beginning this lesson, it is 
recommended that you obtain a copy 
of the survey and results and become 
familiar with them. 

Tfiis lesson v/orks best with inter- 
disciplinary collaboration among 
social studies, English/joumalism. and 
math teachers. An English or journal- 
ism teacher can share effective w'ays 
to conduct impartial, unbiased inter- 
views and suiwcys, including how to 
ask a question and write down the 
response. A math teacher can share 
mcthod.s to calculate and analyze data 
gathered in the results of the surv'cy. 



Wanda J. Routier is a faculty associ- 
ate at Johns Hopkins University in 
Baltimore, Maryland, teaching in 
the Graduate Special Education 
Department. 
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Objectives 

As a result of this Ic.sson, students will 

• Learn about First Ainendmeni 
rights 

• Conduct and analyze a survey 
about First Amendment rights 

• Compare their results with those 
from the national survey conducted 
by The Freedom Forum 

Target Group: Sccondar\' 

Time Needed; 5-6 classes plus time 

outside of class to conduct .survey 

Materials; Student Handouts 1 and 2 

Procedures 

1. Ask students to answer the follow- 
ing questions: What are the five 
rights protected by the First 
Amendment? What are the three 
rights you think are most impor- 
tant? Why? If you were voting 
today, would you vote to ratify the 
First Amendment? Do you think 
you learn enough about First 
Amendment right.s in school? Do 
you feel you arc free to express 
yourself in different situations, 
such as at work or at school? Dis- 
cuss student responses to these 
questions. Compare their respons- 
es It) the first question with 
respon.ses in the table (Americans 
Able to Name First Amendment 
Rights) on page 16. 

2. Introduce The Freedom Forum and 
discuss the poll it recently con- 
ducted about fhe First Amend- 
ment. Tell students they will be 



See the article. “The Freedomi 
Forum First Amendment Poll: An 
Analysis,” on page 4 for 
background information. 



conducting their own poll and will 
be analyzing and comparing their 
results with the results of The 
Freedom Forum poll. Decide 
whether students will work indi- 
vidually or in pairs. Decide on the 
population to be surveyed (it must 
be adults to compare with The 
Freedom Forum results). Possibili- 
ties include parents, other adult 
family members, teachers, or 
neighbors. Decide how many 
adults each student will survey. 

3. Distribute Handout 1 to students 
and discuss each point in prepara- 
tion for the survey. Review the tips 
for conducting a good survey. 
Alternatives to students writing 
responses would be to have the 
interviewees write their own 
responses or to tape-record the 
interview for later transcription. 

4. Distribute Handout 2. Spend time 
reviewing each question so .stu- 
dents understand the vocabulary, 
what the question is asking, how to 
ask the question and write respons- 
es, and what answers might be 
expected. Have students work in 
pairs and practice conducting the 
survey, each taking a turn asking 
the questions and writing the 
responses. 
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5. Distnhiiic enough copies of the 
survey so e;jc)i student has one sur- 
vey per adult to interview plus a 
lew extra. Chve students enough 
lime to conduct the survey. Phis 
will depend upon the populalion 
selected and the number ol adults 
to be surveyed. 

6. When studeiUs are finished con- 
ducting ihcir surx'cys, begin the 
scoring process. Distribute one 
copy of the survey for students lo 
use lo compile their results. On the 
top of the page, they should write 
‘'Scoring Copy*’ and their name in 
red ink. Students will add nil the 
responses for eaeh question from 
all of their surveys. They will write 
a tally mark for each response next 
lo the answer on the page. When 
finished, they count the tally marks 
and write the number next to the 
response. Students can write extra 
comments on the scoring copy by 
the appropriate question. When 
finished, they should staple all sur- 
veys In their scoring copy. Assist 
students as necessary. For exam- 
ple, question #2 of the .survey: 

As you may know, the First 
Amendment is pan of the U.S. 
Constitution. C'nn you name any of 
the specific righ that are guaran- 
teed by the Fii.M Amendment? 
(check all that are mentioned and 
write others that arc not listed) 

20 Freedom of the press 
dd-H- dddr JMi 

1 7 Freedom of speech 
dddr d-m'd44T I I 
9 Freedom of religion 

jd4f nil 

4 Right to petition I 1 1 1 
3 Right of as.scmbly/Right to 
association I 1 1 

2 Other: fo men a f'un 1 1 

2 Don't Know/No Comment 1 1 

7. Once students are finished, assign 
them to groups of three or four. 
Distnbute another blank copy of 
the survey. Assign a group leader 
to guide the group through the sur- 
vey to tally results. Assign a 



recorder to record and tally all 
scores. On lop of this survey, the 
recorder sliould write "Group 
.Scoring” in red ink and list group 
names. Groups should record all 
the set^rcs for each response and 
total them when finished as they 
did individually. Then eaeh group 
should staple all surveys to the 
group scoring sheet. 

8. U.sc one copy of the survey to tally 
responses from groups, This 
should be the copy with the final 
results from all students. Ask each 
group lo give the total number of 
responses lor each question as you 
go through the survey. Review the 
llnal totals with students. You may 
wish tc^ make transparencies of the 
survey and write the totals on the 
transparencies so students can see 
the totals during their discussion. 
W'hen finished, eollcet all gnmp 
scoring sheets. Later, you may 
wish to spot check tallies to check 
for accuracy. 

9, Convert the raw data into percent- 
ages and other statistical informa- 
tion, For example; 

The question: "Name the rights 
guaranteed by the First Amend- 
ment.” 

Number of people surveyed: 50 
Number of people who named 



each right and 
lo percentages: 


converted numbers 


speech 


48 


= 96% 


pres.s 


50 


= 1007r 


religion 


36 


= 727o 


assembly 


10 


= 20% 


petition 


8 


= 16% 



10. With the information gathered 
from the nnaly.sis of your data, di.s- 
cuss the results of your survey. Be 
careful not to make broad, sweep- 
ing assumptions by interpreting 
the results incorrectly. 

1 1. Make comparisons of your results 
and the result.s from Tlie Freedom 
Forum poll. Ask students the fol- 
lowing questions: How is your sur- 
vey similar to and different from 
The Freedom Forum poll? Why do 



you think that i.s so? Wliat topics 
do people need to be more 
informed about? 

12. As a wrap-un, ask students the fol- 
lowing qiiestiniis: What have ycui 
learned about the First Amend- 
ment as a result of doing tlie sur- 
vey? Do you think you know more 
about the Llrst Amendment now 
than you did before the survey? 

13. Divide students irto small gic«tps. 
Have them make i. list of whal stu- 
dents .should be taught in schofil in 
order to become informed citizens 
as a result of whal they learned 
from their survey. Discuss their 
suggestions and ways to informal- 
ly incoiTioratc tlie ideas into the 
curriculum. 

Resource 

The Freedom Forum, World Center, 
1101 Wilson Blvd., Ariington, 
VA 22209; (703) 528-08(X): To 
order publications, call 1 (800) 
830-3733. 

The Freedom Forum World Wide 
Web address: http://www.frec- 
domforum org/newsstand/report.s/ 
sofa/printsofa.asp 

Items available at the web site: 
"Tlie Freedom Forum Poll” 

"Slate of the First Amendment” 
and analysis of the poll 
Orders for hard copies 
Comparison lo the original survey 



Pu^e Answers for Page 63 

.Across 



2. 


expression 


5. 


five 


8. 


Constitution 


10. 


a.ssembly 


11. 


religion 


12 . 


speech 


Down 




1. 


freedom 


3. 


petition 


4. 


Bill of Rights 


6. 


amendment 


7. 


first 


9. 


press 
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Conducting a Survey 

1. In order to compare your results with The Freedom Forum survey, you 

must poll adults. Possibilities include parents, other adult I’aniily members, 

teachers, or neighbors. What is the population ynu will survey? 

2. How mau\' adults will you interview for the survey? 

3. Remember tiie three guidelines for conducting a sur\ey: 

• Be objcetivc. Don't make comments, stale yt)ur opinion, or use 
voice inneclions or body language to innucnce the person you 
arc interviewing. 

• Don't judge, ridicule, or make fun of any answer. 

« Record and rcpoil only the facts (what the person says). 

4. Other guidelines: 

» Write down exactly what the person says. Don't put it into your 
own words. 

• Ask the person to repeat an answer or go slower if you cannot keep 
up with writing his or her response. 

• Respect other people's opinions even though they may be different 
from yours. The First Amendment protects their opinions and yours 
opinions. 

• Don’t drive the interview toward any one topic. Stick with the 
questions as staled on the survey. 

• Watch good news interviews on television (network evening news 
shows or specials) to get an idea of how to ask questions and 
conduct an interview. 

• Be sure you make the person feel free to give his or her own opinion, 
not what you want to hear. 
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student Handout 2 



Survey— American Attitudes About the First Amendment 



Directions: Interview an acluil about his or her knowl- 
edge of ihe First Amendment, Read the hold print aloud. 
Cheek the linc(s) that match his or her answer. If the per- 
son says a dilferem answer or other things, write it down 
in the rnarcin. 



3. The VS. Constitution protects certain rights, but 
not everyone considers each right important, i am 
going to read you some rights guaranteed by Uie IJ.S. 
Constitution. Please tell me how important it is that 
you have that right. 



Hello. My name is . Tm from (teacher's 

name and class or school name and class). We are con- 
ducting a survey on important issues facing the nation 
and would like your opinions, 

I. KNOWLEUGt AND OPINIONS ABOUT FIRST 
AMENDMENT AND AMERICAN SOCIETY 

1, A.S you know, the U.S. Constitution provides many 
individual rights and freedoms. Are there any partic- 
ular rights or freedoms that you feel are most impor- 
tant to American society? 

Freedom of the press 

Freedom of speech 

Freedom of religion/not to practice religion 

Freedom from unreasonable search 

and seizure 

Right to petition 

Right of assembly/Right to association 

Right to bear arms/own guns 

Right to trial by jury/fair trial 

Right to privacy 

Right to protest 

Other: 

Don’t know/No comment 

2, As you may know, the First Amendment is part of 
the U.S. Constitution. Can you name any of the spe- 
cific rights that are guaranteed by the First Amend- 
ment? (check all that are mentioned and write others that 
are not listed) 

Freedom of the press 

Freedom of speech 

Freedom of religion 

Right to petition 

Right of assembly/Right to association 

Other: 

Don’t Know/No comment 



A. How important is it that you have the right to 
assemble, march, protest, or petition the government 
about causes and issues? Is it essential that you have 
this right, important but not essential, or not that 
important? 

______ Essential 

Imponam but not essential 

Not that important 

Don't know/No comment 

B. How impurtant i.s it that you have the right to 
speak freely about whatever you want? Is it essential 
that you have this right, important but not essential, 
or not that important? 

Essential 

Important but not essential 

Not that important 

Don’t know/No comment 

C. How important is it that yon have the right to 
practice the religion of your choice or no religion? Is 
it essential that you have this right, important but not 
essential, or not that important? 

Essential 

Important but not essential 

Not that important 

Don't know/No comment 

II. FREEDOM OF SPEECH 

1. I’m going to read you some ways people might exer- 
cise their First Amendment right of free speech. For 
each, tell me if you agree or disagree that someone 
should be free to do it. 
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student Handout 2 (continued) 



1 A. Do you agree or disagree that peopie should be 
I allowed to express unpopular opinions? Do you 
j strongly or mildly (agree/disagree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don't know/No comment 

B. Do you agree or disagree that people should be 
j allowed to place sexually explicit material on the 

Internet? Do you strongly or mildly (agree/disagree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don’t know/No coiimient 

C. Do you agree or disagree that people should be 
allowed to burn or deface the American flag as a polit- 
ical statement? Do you strongly or mildly (agree/dis- 
agree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don’t know/No comment 

2. Please tell me if you agree or disagree with the fol- 
lowing statement: It’s dangerous to restrict freedom 
of speech because restricting the freedom of one per- 
son could lead to restrictions on everybody. Do you 
strongly or mildly (agree/disagree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don’t know/No comment 

III. FREEDOM OF THE PRESS 
1. Please tell me whether you agree or disagree >vith the 
following statement: Tabloid newspapers such as The 
Star and The National Enquirer should have the same 
freedom to publish what they want as other newspa- 
pers such as The New York Times and The Wall Street 
Journal Do you strongly or mildly (agree/disagree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don’t know/No comment 




2. I’m going to read you some ways that freedom of 
the press may be exercised. For each, tell me if you 
agree or disagree that the press should be free to do it. 

A. Do you agree or disagree that newspapers should 
he allowed to publish freely without government 
approval of a story? Do you strongly or mildly 
(agree/disagree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don’t know/No comment 

B. Do you agree or disagree that journalists should 
be allowed to keep a news source confidential? Do you 
strongly or mildly (agrec/disagree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don't know/^'fo comment 

C. Do you agree or disagree that television networks 
should be allowed to project winners of an election 
while people are still voting? Do you strongly or mild- 
ly (agree/disagree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don’t know/No comment 

IV. FREEDOM OF RELIGION 
1. I’m going to read you some ways people might exer- 
cise their First Amendment right of freedom of reli- 
gion. For each, tell me if you agree or disagree that 
someone should be free to do it 

A. Do you agree or disagree that people should be 
allowed to display religious symbols on government 
property? Do you strongly or mildly (agree/disagree)? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don’t know/No commeni 



F i r s I Amen 
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student Handout 2 (continued) 



B. Do you agree or disagree that teachers or other 
public school officials should be allowed to lead 
prayers in school? Do you strongly or mildly 
(agree/disugreel? 

Strongly agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don't know/Nn commcni 



VI. DEMOGRAPHICS 



Now' just a feiv questions to help classify your 
answers. 

1. In which age group are you? 

18-29 



30-44 

45-59 

60+ 

Don't know/No comment 



2. Please tell me if you agree or disagree with the 
following statement: It’s dangerous to place 
restrictions on freedom of religion because restric- 
tions on one type of religious activity could lead to 
restrictions on others. Do you strongly or mildly 
(agrcc/disagree)? 

Strong I ; agree 

Mildly agree 

Mildly disagree 

Strongly disagree 

Don't know/No comment 

V. OTHER QUESTIONS 

1. To the best of your recollection, have you ever 
taken classes in either school or college that dealt 
with First Amendment freedoms? 

Yes — Would that have been m grade 

school, high school, or college? 

Grade school (grades 1-8) 

(check all that apply) 

High school 

College 

Don't know 

No 

Don't know/No comment 

2. Overall, how would you rate the job that the 
American educational system doe.s in teaching stu- 
dents about First Amendment freedoms-excellent, 
good, fair, or poor? 

Excellent 

Good 

Fair 

Poor 

Don't know/No comment 



2. Are you male or female? 

Male 

Female 

Don't know/No comment 



3. What was the last grade of school you complet- 
ed? Grade school or less, some high school, high 
school, some college, college grad, postgraduate 
work? 

Grade school or less 

Some high school 

High school 

Some college 

College grad 

Postgraduate work 

Don't know/No comment 

4. Are you white, black, Hispanic, Asian, or some- 
thing else? 

White 

Black 

Hispanic 

Asian 

Other: 

Don’t know/No comment 

5. Politically speaking, do you consider yourself to 
be liberal, moderate, or conservative? 

Liberal 

Moderate 

_ Conservative 

None of these 

Don't know/No comment 

Thank you very much for participating in this sur- 
vey, Your cooperation is greatly appreciated. 
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Accommodating Students ’ Religious Needs 



Update on iMw-Related Education, 22.1. 199H, pp. 41-43. O 1998 American Bar Association. 



Background 

In “State of the First Amendment: 
Freedom of Religion.*' Donna Demac 
reviews the history of religious free- 
dom in the United States and identifies 
issues involving this First Amendment 
freedom. Charles Haynes reflects on 
how Muslim students can meet their 
religious obligations while attending 
public schools in “Muslim Students' 
Needs in Public Schools.” He con.sid- 
ers whether the schools can accommo- 
date students’ religiou.s needs without 
violating the establishment clause of 
the First Amendment. This strategy 
offers students an opportunity to 
weigh the establishment clause against 
the free exercise clause of the First 
Amendment. l*hey check their under- 
standing about the role of public 
schools in religious expression and 
con.sider how or if schools can accom- 
modate the religious needs of students. 

Objectives 

As a result of this lesson, .students will 

♦ Reflect on the historical back- 
ground of the impact of religious 
freedom on schools 

• Determine what role religious 
expression can play in public 
schools 

Adapted from Charles Haynes, '‘The 
Needs and Requirements of Muslim 
Students in Public Schools/' in Reli- 
gion in American History: What to 
Teach and How (Alexandria, Vu,: 
Association for Super\nsion and Cur- 
riculum Development, 1990], by per- 
mission of the publisher. 



• Identify the challenges schools face 
in balancing the establishment and 
free exercise clauses of the First 
Amendment 

♦ Examine the religious obligations 
of Muslim students as a case study 
for accommodating various reli- 
gious practices 

Target Group: Secondar>' 

Time Needed: 3—1 classes 
Materials Needed: Articles “State of 
the First Amendment: Freedom of 
Religion” and “Muslim Students’ 
Needs in Public Schools,” Student 
Handout, answers to Student Handout 
questions provided by The Freedom 
Forum First Amendment Center 
Optional Re,sources: Finding Com- 
mon Ground: A First Amendment 
Guide to Religious and Public Educa- 
tion (Nashville, Tenn.: The Freedom 
Forum First Amendment Center, 
revised, 1996), and the films Free to 
Be? (New York City: Anti-Defama- 
tion League, distributor), and Reli- 
gious Diversity (New York: Phoenix 
Films) 

Procedures 

1. To introduce the concept of reli- 
gious freedom in relation to the 
First Amendment, have students 
read “State of the First Amend- 
ment: Freedom of Religion” by 
Donna Demac on page 10. Brielly 
discus;, the article and encourage 
students to list on the chalkboard 
dos and don’ts related to religious 
expression in public schools. 
Explain that schools must carefully 



See the articles on pages 10 and 17 
for background information. 



balance the establishment and free 
exercise clauses of the First 
Amendment. 

2. Organize the class into small 
groups of three to four students and 
distribute copies of the Student 
Handout to the groups. Allow time 
for group members to record a 
respon.se lo each question. After 
groups have prepared their respons- 
es, discuss each question and pro- 
vide answers with the background 
information available from The 
Freedom Forurii First Amendment 
Center. (You can find the answers, 
with discussion, at http://www.fac. 
org/publicat/parenis/parents.htm or 
by contacting The Freedom Forum 
First Amendment Center at Van- 
derbilt University, 1207 I8lh 
Avenue. South. Nashville, TN 
37212; (615) 321-9588. You may 
wish to have students obtain the 
forum’s answers to these questions 
as part of the activity, or you might 
obtain the answ'ers before begin- 
ning the activity.) 

3. Explain to students that in the Unit- 
ed States there is a rich diversity of 
religious communities. Each has its 
own teachings and practices. Tell 
students that sometimes religious 
obligations and practices impact 
the schools. For example, students 
may be absent from school as they 
r bserve religious holidays. In this 
activity, students will examine the 
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religious practices and obligations 
of Muslinns and their impact on 
schools as a case study. To build 
background for the activity, stu- 
dents should read the article "Mus- 
lim Students’ Needs in Public 
Schools'’ by Charles Haynes on 
page 17. 

4. After discussing the background 
information about Islam, divide the 
class into groups. Each group is to 
serve as a committee appointed by 
the superintendent of schools to 
recommend a response to the sug- 
gestions for accommodating the 
needs of Muslim students identi- 
fied in “Muslim Students’ Reli- 
gious Needs" on page 19. Give 
groups a week to draft their 
responses. Which suggestions can 
be accommodated? Which requests 
cannot be granted? Responses must 
be supported by practical and con- 
stitutional arguments. Provide time 
for the groups to present their 
responses. 

5. Assign a group of students to repre- 
sent school administrators. Have 
them research the policies of the 
school and school district concern- 
ing special requests from religious 
groups. Assign another group to 
represent Muslim parents. Ask 
them to formulate ideas that could 
accommodate the religious needs 
of their children and arguments to 
support the policy of accommoda- 
tion. Have the two groups role-play 
in class a meeting between the 
administrators and the parents in 
which the accommodations the 
school can make are discussed. 
Students should use the informa- 
tion acquired in steps 2-4 as a 
resource for the role play. After the 
role play, have the class discuss 
whether administrators were able 
to meet most needs and whether 
parents understood limitations fac- 
ing the school as it tries to meet the 
needs of all students. 

6. Ask the class to identify existing 
school practices that accommodate 



special needs unrelated to religion 
(for example, medical excusal and 
absentee policies, facilities for 
those with physical disabilities). 
Discuss the differences, if any. 
between these accommodations 
and accommodations based on reli- 
gious belief. Have the class consid- 
er existing school policies and 
practices as applied to religion. Do 
these policies and practices favor 
some religious groups over others, 
or are they neutral toward religion 
in general? 

7. If time permits, show a video that 
focuses on the challenges and 
opportunities presented by plural- 
ism in the United States. Help stu- 
dents identify the major emphasis 
of the film, suggest ways that soci- 
ety can show respect for and 
accommodate differences, and 
identify potential benefits that may 
accrue to schools when they 
accommodate religious needs. Two 
excellent films are Free to Be? dis- 
tributed bv the Anti-Defamation 



League and Religious Diversity, a 
production of Phoenix Films. 

Free to Be? New York City: 
Anti-Defamation League, distribu- 
tor. Asks the viewer to think about 
questions raised by diversity and 
conformity in American life: What 
are the values of ethnic and reli- 
gious group loyally and identifica- 
tion, and what degree of assimila- 
tion is desirable in order to foster a 
united nation? 

Religious Diversity. New York: 
Phoenix Films. Points out that reli- 
gious liberty has allowed religions 
to flourish in the United States, 
Young people from a number of 
major faiths describe how they 
understand their religious beliefs 
and practices. 

H, Conclude the activity by summa- 
rizing ways in which schools can 
accommodate religious needs. 
Then ask students to suggest ways 
that they as students can show 
respect for the beliefs and tradi- 
tions of all students. 




To Follow 
the Supreme Court 

Your need for comprehensive, accurate, 
unbiased, timely information about the Supreme Court is met 
in PREVIEW of United Stares Supreme Court Cases, This 
award-winning journal from the American Bar Association 
covers the Court from oral argument to decision. Preview cov- 
ers freedom of speech, voting, environmental and consumer 
law, equal protection — and so much more! 

Special summ_er issue digests all decisions for the term. Eight 
issues. September to July, ABA member price, S95; nonmem- 
ber, $105; organization.s, $130, Decisions issue available sepa- 
rately for $45. 

To receive a free sample issue, call (312) 988-5729, FAX (312) 
988-5494, or write PREVIEW Circulation Manager Jane 
Moisant at PREVIEW of United 
States Supreme Court Cases at the 

address shown. PUBLIC 

EDUCATION 

/UimCA.N lAR ASSOCUnON 

VI I Hor^ Court 

Ovcj|«.K (0611-5)14 

tep y/iMnt jhiMcofi/ pubtifxl 
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student Handout 



Understanding Students' Religious Liberty Rights 



Consider these questions regarding religious expression and practices in schools. You can find 
the answers, with discussion, at http://www.freedomforum.org or by contacting The Freedom 
Forum First Amendment Center at Vanderbilt University, 1207 18th Avenue, South, Nashville, 
TN 37212; (615) 321-9588. 



Did the Supreme Court rule against student prayer in public schools? 



May students pray together in public schools? 



May students offer prayers at graduation ceremonies and baccalaureate services? 



Is it constitutional to teach about religion in public school? 



May students form religious clubs in public schools? 



May students we 2 ir religious garb and display religious symbols in public schools? 



May students distribute religious literature in public schools? 



May students be released for off-campus religious instruction during the school day? 



Adapted from “A Parent's Guide to Religion in the Public Schools, " Nashville, Term.: The Freedom Forum First 
Amendment Center at Vanderbili University, (no date), with permission of the publisher. 
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Amending the Constitution 

Keith A. Pittmn 

Update on Law-Related Education, 22.1. 1998. pp. 44 



A Note to Teachers: This strategy’s 
student handouts have been adapted for 
classroom use from the article on pages 
22-27. See that article for further clar- 
ification of the handouts' content. The 
strategy can also be used with the les- 
son on page 48. 

Objectives 

As a result of this lesson, students will 

• Consider historical forces that have 
shaped the U.S. Constitution via the 
amendment process 

• Examine the constitutionai amend- 
ing process, focusing upon why the 
amendment process should be 
approached with particular deliber- 
ation and care 

• Discuss the freedoms of expression 
guaranteed by the First Amend- 
ment (speech, religion, press, 
assembly, petition) 

• Address whether any recently pro- 
posed amendment is appropriate 
for consideration as an amendment 

• Consider whether any recently pro- 
posed amendments could impact 
upon rights guaranteed by the First 
Amendment 

Target Gr^up: Secondary 

Time Nee led: 6-8 classes plus time 

for researen 

Materials i deeded: Article on pages 
22-27, Student Handouts 1-2, access 
to historical re.xarch materials 



Keith A. Pittman, a former high 
school teacher, is now an associate 
with Butler, Wooten, Overby, Pear^ 
son, Fryhofer & Daughtery, a plain- 
tiffs' firm with office, s in Atlanta and 
Columbus, Georgia. 



Procedures 

1 . Introduce the lesson by establishing 
students' background knowledge of 
the Constitution. Focus the discus- 
sion on these points: 

a. When and how was the Consti- 
tution drafted and implemented? 

b. What are the purposes of the 
Constitution? 

c. How well has the Constitution 
met its purposes? 

2. Give each student a copy of the 
article “Developing Standards for 
Constitutional Change" and assign 
the article for reading, or summa- 
rize the article’s main ideas. 

3. After classroom discussion of the 
article’s main topics, give each stu- 
dent a copy of Handout 1 . Briefly 
discuss the general types of amend- 
ments that have been passed. 

4 . Divide the class into four groups to 
examine in detail the four periods 
of constitutional history reflected 
by the amendments (if possible, 
create groups so that there is one 
student per amendment): 

Group 1: Bill of Rights, 1791 
(Amendments 1-10) 

Group 2; Early Constitutional His- 
tory, 1798-1870 (Amendments 
11-15) 

Group 3: Early Twentieth Century*, 
1913-33 (Amendments 16-21) 
Group 4: Modem Amendments, 
1951-92 (Amendments 22-27) 
Each group (and/or individual stu- 
dent) is to 

a. Research the intent of the 
amendments and the historical 
forces that impacted upon and/or 
resulted in the passage of each. (For 
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example. the Reconstruction 
amendments grew out of the need 
for the Constitution to address 
issues raised by the Civil War.) 

b. Rate the amendments for each 
period using selected questions/ 
standards in Handout 2. Give each 
amendment a score of 1 to 8 based 
on how many standards it meets. 
Ratings should enable analysis of 
whether amendments have been 
passed that should not have been, 
and, if so, why not. 

c. Deliver a class presentation on 
the findings in (a) and (b). 

5. At http://www.thomas.loc.gov, as 
well as at magazine and newspaper 
web sites or in printed materials, 
have student groups research con- 
stitutional amendment proposals 
considered by the 1 04th and 105th 
Congresses. Ask each group to pre- 
pare a report on one or more pro- 
posed amendments. Groups -will 
report in detail about the amend- 
ments lo the class, including 
whether it seems that the proposals, 
if adopted, would affect any of the 
Five First Amendment freedoms. 
(See page 4 for the text of the 
amendment and an explanation. 
You may wish to copy the informa- 
tion for students.) Copies of their 
reports should be made available to 
the class. 

6. Have student teams pair off to build 
and present arguments for and 
against any amendments affecting 
the First Amendment freedoms, 
using the questions/standards, as 
appropriate, on Handout 2. 
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student Handout 1 

Constitutional Amendments: A Compendium 

L Bill of Rights, 1791 (Amendments 1-10) 

Amendment 1 (1791). Prohibits establishment of religion; guarantees freedom of religion, 
speech, press, assembly, and petition. 

Amendment 2 ( 1791). Prohibits infringement of the right of the people to keep and bear arms. 

Amendment 3 (1791). Prohibits the quaiterin< of soldiers in any house during times of peace 
without consent of owner or during time of war in manner not prescribed by law. 

Amendment 4 ( 1791 ). Protects against unreasonable searches and seizures; 

requires that warrants be panicular and issued only on probable cause supported 
by oath or affirmation. 

Amendment 5 (1791). Requires presentment to grand jury for infamous crimes; prohibits dou- 
blejeopardy; prohibits compelled sclf-incrimination; guarantees due process of law; 
requires that property be taken only for public use and that owner be justly compensated 
when property is taken. 

Amendment 6 (1791). Guarantees right to speedy and public trial by impanial jury, 
compulsory process, and counsel in criminal prr :cutions. 

Amendment 7 (1791). Guarantees right to jury trial in suits at common law when value in coa- 
troversy exceeds twenty dollars. 

Amendment 8 (1791). Prohibits excessive bail or fines; prohibits cruel and unusual 
punishment. 

Amendment 9 (1791). Guarantees that unenumerated rights are retained by the people. 

Amendment 10 (1791). Reser\'es to the states or the people rights not delegated by the U.S. 
Constitution to the federal government or prohibited to the states by the Constitution. 

II. Early Constitutional History, 1798-1870 (Amendments 11-15) 

Amendment 1 1 (1795; proclaimed 1798). Prohibits suits in U.S. courts against a state 
by citizens of another state. 

Amendment 12 (1804). Provides for separate electoral college voting for president and 
vice-president 

Amendment 13 (1865). Prohibits slavery; authorizes congressional enforcement of the 
amendment’s provisions. 

Amendment 14 (1868). Defines U.S. and state citizenship and prohibits state infringement: 
requires reduction of representatipn in Congress when right to vote infringed; prohibits 
public officers who participated in rebellion from holding public office; prohibits ques- 
tioning of public debt; makes void any debt incurred in aid of rebellion against the United 
States; authorizes congressional enforcement of the amendment’s provisions. 

Amendment 15 (1870). Prohibits abridgment of the right to vote on account of race; 
authorizes congressional enforcement of the amendment’s provisions. 
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student Handout 1 (continued) 



III. Early Twentieth Century, 1913-33 (Amendments 16-21) 

Amendment 16(1913). Authorizes income tax. 

Amendment 17 (1913). Provides for popular election of senators. 

Amendment 18 (1919). Establishes Prohibition: grants to Congress and the states 
concurrent power to enforce the amendment's provisions. 

Amendment 19 ( 1920). Prohibits denial of right to vote on account of sex; authorizes 
congressional enforcement of the amendment’s provisions. 

Amendment 20 (1933). Provides that presidential term ends on January 20; provides 
rules covering situations in which president-elect or vice-president-elect dies 
before inauguration. 

Amendment 21 (1933). Repeals Prohibition; prohibits importation of intoxicating 
liquors into a state in violation of that state’s laws. 

IV. Modern Amendments, 1951-92 (Amendments 22-27) 

Amendment 22 (1951). Prohibits president from serving more than two terms. 

Amendment 23 (1961). Grants District of Columbia right to vote in presidential elections; 

authorizes congressional enforcement of the amendment’s provisions. 

Amendment 24 (1964). Prohibits poll taxes for federal elections; authorizes 
congressional enforcement of the amendment’s provisions. 

Amendment 25 (1967). Provides that in case of removal or death of president, 
the vice-president shall become president; provides mechanism for filing 
vacancies in office of vice-president; provides mechanism for dealing 
with presidential disability. 

Amendment 26 (1971). Prohibits denying right to vote on account of age to 
citizens over eighteen; authorizes congressional enforcement of the 
amendment’s provisions. 

Amendment 27 (1992). Provides that no law changing compensation for members 
of Congress shall take effect until after next House election. 

V. Constitutional Amendment Proposals, 104th and 105th Congresses 

Go to the web site htip://thomas. loc.gov to research what happened to constitutional amend- 
ment proposals in the 104th and 105th Congresses regarding any of these issues: balanced bud- 
get, birthright citizenship, campaign finance, flag desecration, line-item veto, religious equality 
(school prayer), tax increase, term limits, victims’ rights. Report on your selection, defining it 
and explaining its current status. 



Adapted from Citizens for the Constitution, "Developing Standards for Constitutional Change, ” J998, 
by permission of the publisher. 
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Student Handout 2 



9 



Constitutional Amendment Standards 

! 

; 1. Siandard: Constitutional amendments should address matters of more than immediate 

j concern that are likely lo be recognized as of abiding importance by subsequent 

I generations. 

I Ask yourself: Does this amendment proposal address an issue that will continue to be 

! of imponance for many, many years? 

I 2. Siandard: Constitutional amendments should not make our system less politically respon- 
I sive except to the extent necessary to protect individual rights. 

I Ask yourself: Does this amendment proposal rellect a sensitivity on the part of its framers 

] to the necessary constitutional balance between the power of the majority and the protec- 

i tion of the individual? 

I 

I 3. Standard: Constitutional amendments should be utilized only when there are significant 
practical or legal obstacles to the achievement of the same objectives by other means. 

Ask yourself: Is there no other, simpler way (for example, through the passage of a law or 
executive action) to achieve this amendment proposal’s objectives? 

4. Standard: Constitutional amendments should not be adopted when they would damage the 
cohesivencss of constitutional doctrine as a whole. 

Ask yourself: Does this amendment proposal seem lo be in conflict with important 
constitutional principles? 

5. Standard: Constitutional amendments .should embody enforceable, and not purely 
aspirational, standards. 

Ask yourself : Can this amendment proposal be enforced and, if so, how likely is it 
lo be enforced? 

6. Standard: Proponents of constitutional amendments should attempt to think through 

and articulate the consequences of tfieir proposals, including the ways in which the amend- 
ments would interact with other constitutional provisions and principles. 

Ask yourself: Have the consequences of the amendment proposal been fully explored 1 

in light of the rest of the Constitution? 

7. Siandard: Constitutional amendments should be enacted using procedures designed 
lo ensure full and fair debate. 

Ask yourself: Has Congress exhaustively and fairly deliberated the amendment 
proposal? 

8. Standard: Constitutional amendments should have a noncxtendable deadline for 
ratification by the stales so as to ensure that there is a contemporaneous consensus 
by Congress and the states that the amendment is desirable. 

Ask yourself: Has a limit been set on state consideration of the amendment proposal to 
allow against possible changes in congressional and public points of view regarding it.s 
desirability? 

Reprinted with additions with permission of Citizens for the Constitutioiu “Developinj^ Standards for Constitutional Change, " 

J998, by permission of the publisher. 
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Putting the “You” in “We the People” 

Kathleen S. Roberts and David 1 Hayhr 

Update on Law -Related Education. 22.1, 1998, pp. 48-51. O 1998 American Bar Association. 



A Note to Teachers: This strategy is 
based on a lesson Kathleen S. Rohens 
taught to loth grade U.S, history stu- 
dents at Hughes Center High School in 
Cincinnati. It can be used with the arti- 
cle on page 22 and as either a wann-up 
or follow-up lesson to the strategy on 
page 44, 

Background 

Tlie Preamble to the Constitution of 
the United States holds key elements 
to the study of American democracy. 
In essence, the Preamble functions as a 
mission statement setting forth the 
putposes that undergird our system of 
representative government. By begin- 
ning with the phra.se, “We the people 
of the United States the Preamble 
makes clear that it is “the people'' who 
give our government its legitimacy. 

The notion of who “we the people" 
aie has changed since the Preamble 
was written, however, and the Consti- 
tution. as well as some of our law, also 
had to change to accommodate groups 
who had to vote in order for our gov- 
ernment to be truly representative. The 
groups included African Americans, 
women. Native Americans, and per- 

Kathleen S. Roberts is enrolled in a 
postharcaiaureate certification pro- 
gram at the University of Cincinnati 
and currently interns at a high school 
ifi the Cincinnati Public Schools. 

i>a\'id T. Naylor is a professor of edu- 
cation (U the University of Cincinnati. 



sons ages 18-21, as well as people of 
many backgrounds who for various 
reasons could not qualify to vote in 
their states, “Tlie vote," Jethro Lieber- 
man writes, "is the means by which 
the people retain the power they have 
delegated to their government and by 
which strong popular sentiment is 
translated into law — subject to impor- 
tant constitutional restrictions against 
abridging fundamental rights. Without 
the vote, representative democracy 
collapses" [The Enduring Constitu- 
tion: A Bicentennial Perspective. West 
1987. p. 159). 

In 1788, the franchise w'as limited 
mostly to white propertied males. This 
lesson allows students to recognize 
and deepen their understanding not 
only of how the “we" in the Preamble 
came to have a much more inclusive 
meaning, but how the enfranchisement 
process was carried across several 
generations in a well-deliberated and 
highly effective way that did not need 
to be, and was not, limited to constitu- 
tional amendment alone. Beginning 
with a short mission statement-build- 
ing activity, the lesson next has stu- 
dents clarify the reasons for govern- 
ment stated in the Preamble. Then, in 
jigsaw format, students share how spe- 
cific groups gained the right to vote, 
plotting key events on a time line. Hie 
lesson concludes by having students 
consider additional possibilities for 
extending the right lo vote to other 
groups. 



See the article on page 22 



Objectives 

As a result of this lesson, students will 

• Define what a mission statement is 

• Explain how the Preamble func- 
tions as a mission statement for our 
system of government 

• Explain in their own words the 
meanings of key phrases in the 
Preamble 

• Name at least four groups that have 
gained the right to vote since the 
adoption of the Constitution in 
1788 

• Identify at least two ways those 
changes occurred 

" Place in correct chronological order 
milestone events that expanded the 
right to vote 

• Decide whether the right to vote 
should be extended to any oilier 
groups 

Target Groups: Secondary students 
in U.S. history or American govern- 
ment classes. Also, with some adapta- 
tions, middle school students. 

Time Needed: 2-3 classes 
Materials Needed: Transparency (or 
copies) of the Preamble, teacher- 
prepared time line. Student Handout, 
scenes (from textbook or other source) 
depicting the signing of the Constitu- 
tion and the Declaration of Indepen- 
dence, article "Developing Standards 
for Constitutional Change” pp. 22-27 



50 



48 fPUATE ON LAW-RELATED E D U C A T 1 0 N/ F i r s 1 Amendment 



VOL. 22 NO. I 




Procedures 

L Before class begins, prepare a time 
line large enough lo be easily seen 
by all students. Using equidistant 
segments, divide the time line into 
decades or 20-year blocks of time. 
Put 17S0 at the left end of the time 
line and 2000 at the right end, with 
appropriate time markings above 
each time segment. Display the 
time line at the front of the room. 

2. As students enter the room, display 
on the chalkboard or an overhead 
transparency three ideas for clubs 
students could fonn (e.g., “School 
Spirit Club," “Protect the Environ- 
ment Club,” “Computer Games 
Club”). 

3. Divide the class into five groups. 
Explain that the groups of students 
are to pretend that they are going 
to form one of these clubs. They 
will need to describe, in wriung, 
what the purpose of their chosen 
club v/ill be. Give them approxi- 
mately five to seven minutes for 
this task. 

4. Encourage students to share what 
they have w-ritten, Relate this to 
the concept of a mission statement. 
Then indicate you are going to 
introduce them to another mission 
statement, one written over 200 
years ago. Display the Preamble 
on an overhead transparency. 
Have students compare it to w'hat 
they have written. 

5. Clarify the meaning of the first 
two phrases in the Preamble (“We 
the people” and “in order to form a 
more perfect union”). Then assign 
each group one of five phrases and 
ask the groups to explain what the 
phrase means in their own words 
and to identify at least one exam- 
ple of how our government does 
this. The plirases are (1) “establish 
justice,” (2) “ensure domestic tran- 
quility,” (3) “provide for the com- 
mon defense,” (4) “promote the 
general welfare,” and (5) “secure 
the blessings of liberty to our- 
selves and our posterity.” Set a 
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time limit for group deliberations. 
Provide access to dictionaries for 
difficult words. 

6. Debrief in a large group setting, 
calling on each group to explain 
the meaning of the phrase assigned 
and the example(s) identified. 
Clarify and record each group’s 
responses. 

7. Call attention again to the phrase. 
“We the people of the United 
States.” Refer students to pictures 
in their textbook for other source) 
depicting the signing of the Decla- 
ration of Independence and the 
Constitution. Ask students to 
describe what they see, especially 
the characteristics of the people 
(e.g., males, white, well dressed). 
Point out that when the Constitu- 
tion was ratified in 1788, the right 
to vote was very limited. In most 
instances, “We the people” 
referred lo propenied white males. 
But the situation is different today. 
Indicate that the next part of this 
lesson will focus on how other 
groups got the right to vote. 

8. As a reading assignment, provide 
each student w'ith a copy of llie 
article “Developing Standards for 
Constitutional Change" on pages 
22-27. In a classroom discussion 
later, emphasize the meaning and 
purpose of each standard listed. 
Explain that the successful enfran- 
chisement to date of many Ameri- 
cans will be discussed within the 
framework of how well the 
process has conformed with these 
standards. 

9. Give students a copy of the Stu- 
dent Handout. Assign each student 
one of the five reading selec- 
tions — A, B, C, D, or E. Explain 
that each reading reveals how the 
right to vote was expanded for a 
particular group of people, thus 
expanding the meaning of “We the 
people.” Provide time for students 
to read the directions at the top of 
the handout and their selection 
individually. Then tell them they 



will be meeting again in small 
groups in which they will (1) clar- 
ify w'hat they have read, (2) sum- 
marize in no more than live words 
how voting rights increased, (3) 
identify (he method or process 
used for this, and (4) list the stan- 
dards with which the method or 
process complied. 

10. As a group finishes, have a mem- 
ber come to the front of the room, 
write at the appropriate place on 
the time line the summary words 
(no more than five) based on the 
group’s reading selection, and pass 
out the final list of standards 
decided upon by tlie group. 

11. Extend the discussion by having 
smdents consider other groups that 
currently lack the right to vote. For 
example, a 1 997 statewide issue in 
Maine asked voters to consider 
extending the right to vote to some 
groups of mentally ill persons, In 
many states, teenagers can drive 
but not vote. Resident aliens can- 
not vote, no matter how long they 
have lived in this country. 

12. Conclude by having students write 
a position paper indicating why 
they fee] one of the groups dis- 
cussed in this segment should or 
should not have the right to vote, 
and how the question should be 
deliberated and finally answered. 



Answers for Page 57 


1. 


Assembly, Speech 


2. 


Petition 


3, 


Press 


4. 


Speech 


5. 


Speech 


6. 


Religion, Assembly 
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student Handout 



Tracing the Growth of Voting Rights 

V'/hen the United States Constitution was adopted in 1788, the meaning of the phrase "We the People” 
was different than it is today. In most of the states, only white adult males over 21 years of age who 
owned property could vote. Over the years, lltat situation has changed. These readings reveal how vot- 
ing rights have been enlarged for particular groups of voters. After reading your assigned selection, 
identify the group, the lime period, and the main way voting rights expanded. Ln no more lha:n five 
words, summarize how voting rights increased for this group. Be prepared to write tliis information on 
the time line at the front of the room. 

Reading Selection A 

The Civil War (1861-1865) helped African Americans gain important rights. On 
January 1, 1863, President Lincoln issued the Emancipation Ehoclamation. It 
declared that '‘all persons held as slaves within any state ... in rel)clIion against the 
United States, shall be ... forever free." This action helped change the war to a cru- 
sade against slavery. Following ihe Civil War, three amendments were added to 
the U.S. Consatution. The Thirteenth Amendment, ratified in 1 865, made slavery 
illegal throughout the United States. The Fourteenth Amendment, ratified in 
1868, made foiTner slaves citizens of botii the United States and the state in which 
they lived and guaranteed to all persons “the equal protection of the law.s.” The 
Fifteenth Amendment, ratified in 1870, provided that no citizen may be denied the 
right to vote on account of race. 

Reading Selection B 

Throughout the 1800s and early 1900s, women struggled to obtain the right to 
vote. At that time, many people believed the primary role of women was to main- 
tain the home and family. They felt women should not vote or become involved 
in politics. To do so, they argued, would cause women to ignore their duties in the 
home and to be cormpttd by the evils of society, Despite strong opposition, wom- 
en’s organizations fought for and won the right to vote in various slates. Prior to 
1920, women had secured full or partial voting rights in most but not all states. 

Twenty slates stiil denied women the right to vote. That situation changed when 
the Nineteenth Amendment was ratified in 1920. It provides that “The right of cit- 
izens ... to vote shall not be denied or abridged ... on account of sex.” Since then, 
women have become an increasingly important force in American politics. 

Reading Selection C 

As originally written, the U.S. Constitution does not specify a required age to 
vote. This decision was left to the states. Prior to 1971, most states required per- 
sons to be at least 21 years of age to vote, llie Vietnam War (1957-1975) helped 
change that situation. Eighteen-year-olds were drafted, and thousands of Ameri- 
cans under the age of 21 died in that conflict. Many Americans argued that if 18- 
yeai-olds were old enough to tight and die for their country, they should also be 
able to have a say in how it is governed. Supporters of lowering the voting age 
gave other reasons as well. They pointed out, for example, that 1 8-year-olds could 
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student S^aiEidout (contiimed) 



raise families, hold jobs, be taxed, and be iricd in adult courts. The Twenty-sixth 
Amendment, ratified in 1971, lowered the voting age to 18. Since then, all citi- 
zens who are at least 18 years of age are eligible to vote in all federal and state 
elections. 

Reading Selection D 

Constitutionally, Native Airicricans are considered to be separate nations, with 
distinct political rignts. But in practice they have long been treated as outsiders in 
their native land. Europeart settlers frequently regarded Native Americans as a 
nuisance and an. obstacle to white migration and settlement. They forced Native 
Americans to sign treaties giving up rights to their lands and relocate on special- 
ly designated reservations. Until the 1900s, most Native Americans were not con- 
sidered to be Aniencan citizens. That situation changed after World War I. In 
1924, Congress passed the Snyder Act, which made all Native Americans citizens 
and gave them the right to vote. 

Reading Selection E 

The Fifteenth Amendment, ratified in 1870, provided that no citizen could be 
denied tlie vote on account of race in any state or federal election. Yet states used 
a variety of other means to prevent African Americans from voting. They set 
requirements for voting that appeared to apply to all people but, in reality, did not. 
For example, some states required all voters to pay a poll tax (a special tax to 
vote) and to pass a liu 'acy test (to demonstrate knowledge of the Constitution). 
In passing these laws, uiey also adopted a “^grandfather clause.” Any man whose 
father or grandfather bad been eligible to vote prior to January I, 1867, did not 
have to pay the tax or pass the test. Since African Americans were not eligible to 
vote at that time, this meant that they, but not most white citizens, were required 
to pay the tax and pass the test. In addition to legal restrictions, terrorist groups 
such as the Ku Klux Klan used threats and violence to intimidate African Amer- 
icans and keep them from voting. 

Dramatic changes occurred during the Civil Rights Movement of the 1950s 
and 1960s. In 1964, the Twenty-fourth Amendment abolished the poll tax in all 
federal elections. Two years later, the U.S. Supreme Court held that poll taxes 
could not be used in state elections either because they discriminated against the 
poor. In 1965, Congress passed the Voting Rights Act. It gave the federal gov- 
ernment wide powers to oversee elections in states that had a record of discrimi- 
nating against voters. This law did much to eliminate voting abuses. African- 
American voter registration increased dramatically. In 1975, Congress banned the 
use of literacy tests for all elections. 
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Should Public Scaool Prayer Be Allowed? 



Update on lM\v~RelairU Edueaiion, 22,1, 1998. pp, 52-55. <D 19^8 American Bar Associalion. 



A Note to Teachers; T!ii> lornm is a suuicnt-oriiani/'cd role play thai 
cMcntl siiKicni ihouyHu on die urovsiru’ conimvcrsy ahoul wheilier 
prayer should ho allouod in public schools. Siudcms will he asked lo 
incoqiorale intonnaiion provided in ihc L.'pdaie a nicies with indepot idem 
research to lorm opinions about this contnncrsy. 

Sluclenis are responsiole lor the turuni. Your role is to provide copies 
oi materials and serve as a consultant. Roles have been developed lo hring 
out diverse perspectives and illiisirale the complexity of this issue. 'I’ou 
might want to select rele\ant readings and use teaching strategics that will 
•M\c vtiidenis the backerrumd needed to pariicipatc in the rorum. Articles 
about this 1 .Jc* can he lound m recent newspapers and magazines. 

The forum should lake Horn i\so to five elass periods, depending on the 
number of roles and the amount of discussion, and whether or not the class 
chooses to invite guest speakers. Independent research will eievuic the 
ijuality o\ student pieseniaiioiis and overall scholarship. You or your stu- 
dents may elect to use all the sample roles provided, or you may revise or 
replace them. Make sure that the roles represent diverse phiio.sophical 
\ lew pcMiils. 



To the Student 

This forum will give you an opportu- 
nity to take responsibility for your 
own learning. It is similar to a panel 
discussion in which people come 
together to debate issues. The activity 
will help you explore other people’s 
views on the complex controversy of 
whether prayer should be allowed in 
public schools. 

Freedom of religion is the right of 
persons to believe in and practice 
whatever faith they choose; it is also 
the right to have no religious beliefs at 
all. These rights are found in the First 
Amendment of the U.S. Constitution. 
Various court rulings have inteipreted 
this amendment clause to mean that 
the government, which includes agen- 



cies such as schools, may not promote 
or give special treatment to any reli- 
gion. For example, the courts have 
.struck down different school prayer 
programs, as well as programs that 
teach the Bible. 

In the last decade, Ihcre have been 
signs that the Supreme Court may be 
rethinking its stand on whether teach- 
ing about religion in public schools is 
constitutional, and various decisions 
have supported the religious liberty 
rights of students wanting, for exam- 
ple, to hold meetings of religious club.s 
on school grounds. The result has been 
considerable confusion about just 
what students’ religious rights might 
be at school. Is religious freedom 
denied when students are not permit- 



ted to have a graduation invocation 
and benediction? Is the freedom to 
have no religion violated if nonbeliev- 
ers have lo listen ? 

Here are some quc.stions you might 
consider during the discussion; 

• What exactly does the First 
Amendment say regarding freedom 
of religion? 

• To what extern should the beliefs of 
the nation’s founders inlluencc 
today’s interpretations of religious 
freedom'.^ 

• Why might publie aiiiiudcs tend 
toward supporting prayer in publie 
.schools? 

• Should public altitudes influence 
courts’ interpretations about free- 
dom of religion? 

• What arc the subtle inconsistencies 
in the facts you leant during the 
forum? For example, (1) the Amer- 
ican public overwhelmingly sup- 
ports freedom of religion, even for 
the most extreme groups, and (2) 
four-fifths of Americans would 
allow prayers at graduation, and 
almost two-thirds believe teachers 
should be allowed lo lead prayers at 
school. 

How to Conduct the Fonim 

1. The class selects 10 students to 
serve on the panel. 

2. All students complete the forum 
ballot and submit it to the panel. 

3. Students form groups to develop 
or adapt forum character roles. 

4. Students identify community 




members to invite to participate 
in the forum. Community mem- 
bers may represent themselves, 
serve as coaches for the panelists, 
or play one of the roles. Include 
your teacher in making plans to 
invite guest speakers, 

5. The panel selects a facilitator and 
clerk from among student volun- 
teers. The facilitator coordinates 
speakers and maintains order if 
necessary. The clerk records key 
ideas expressed, 

6. The panel conducts the forum. 

7. All students should once again 
complete the forum ballot. Then 
the panel should review, com- 
pare, summarize, and report the 
results to the class. 

8. Students discuss how the forum 
presentation might have affected 
their opinions. 

Getting Ready 

To prepare for this forum, read all the 
articles in this Update edition that 
have to do with freedom of religion, 
and review materials available through 
resources such as those listed on page 
58. Contact professionals who can 
help you prepare for the forum or who 
might agree to participate; for exam- 
ple, your school principal, school 
lawyer, and counselors; clergy mem- 
bers; professors specializing in First 
Amendment issues; local representa- 
tives of organizations such as the 
American Civil Liberties Union 
(ACLU); and local lawyers, judges, 
and other legal professionals. 

Background 

In societies with official state reli- 
gions, school can be much different 
than in societies where church and 
state are separated by law. Such is the 
case when comparing colonial Ameri- 
ca to the United States today. During 
colonial times, church officials per- 
formed many of the roles that our 
schools play. Ministers often held 
classes in their homes for studenLs 
who could afford a fee. Those who 



couldn’t were taught at home. Lessons 
in religious beliefs and obedience 
were common for all young people. 

Even though American colonists 
were deeply religious and came here 
for religious freedom, they were often 
intolerant of other groups and would 
impose penalties on those who did not 
follow a colony's official religion. 
Roman Catholics and Jews could not 
vole in most colonies. To be a citizen 
in Georgia, a colonist had to belong to 
the Anglican Church. Thomas Jeffer- 
son, James Madison, and most of the 
founders favored separation of church 
and state, and this was guaranteed by 
the Constitution’s First Amendment. 

Eventually, the nation’s education- 
al efforts evolved into a public system 
that more and more ■ liminated refer- 
ence to religious subjects as well as 
religious rites such as prayer. Yet 
church and stale aren’t entirely sepa- 
rated in America, starting wdth our 
nation’s motto: In God We Trust. 
With public opinion and the courts 
recently seeming to become more tol- 
erant of certain religious activities in 
public schools, tiiis forum will explore 
contemporary opinions about how far, 
and in what manner, prayer might be 
protected there. The opinions are 
largely taken from the arguments of 
Justices Kennedy, Scalia, Blackmun, 
and Souter in Lee v. Weisman, 505 
U.S. 577 (1992). 

Introduction 

Roles The following people have 
agreed to discuss their views and posi- 
tions in a panel discussion. They rep- 
resent the interests of various individ- 
uals who are involved in debate about 
school prayer. Students playing the 
roles should have five minutes to pre- 
sent their positions and to answer 
questions from the audience. Students 
in the audience may play the role of 
reporters covering the discussion and 
residents of the community. When 
questioned by the audience, the stu- 
dents should answer in a manner con- 
• sistent with their roles. 
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Role 1: Ahmed Beloian Hi! I’m Ajay 
Beloian, a senior at this high school, 
and I don’t see why it is unconstitu- 
tional to allow prayers both in the 
classroom and at school activities, as 
long as participation is voluntary and 
the prayers are nonsectarian. Everyone 
can join in if no one faith is sponsored, 
and students who for some other rea- 
son don’t want to pray can just quietly 
wait for the prayer to finish. I’ve never 
met anyone offended by prayer, have 
you? In my grandparents’ day, morn- 
ing prayer came from the Book of 
Psalms, and they don’t remember a 
single complaint either. It’s not as if 
any school would prepare a book of its 
own prayers for everyday use, and any 
clergy composing a special prayer for 
a school function will be a profession- 
al who knows what’s right for a non- 
denomi national setting. To cover any 
objections, all that is needed is an 
announcement prior to the prayers 
saying that, while everyone is asked to 
rise during the prayer, no one has to 
join in. and just because they’ve stood 
up doesn’t mean anyone will assume 
that they have joined in. 

Role 2: Ira Ellis My name is Ira Ellis, 
and I have some real problems with 
the idea of having any religious obser- 
vance whatever at the public school, 
even though, as a rabbi, I’m very inter- 
ested in the spiritual development of 
the students in this conamunity. Look 
at it this way. Are school administra- 
tors in any position to choose who 
should lead prayers at school and what 
the content of those prayers should be? 
And yet, this is what we, in fact, force 
them to do when we ask for prayer in 
the classroom or at school events. 
School administrators are employees 
of our local government. An iniportani 
First Amendment principle is that it is 
not the part of government to arrange 
for or to compose prayers for anyone. 
Nothing could be clearer. Instead, 
what I’m hearing is that, in order to 
avoid establishing religion in the 
schools, but to make sure religion 
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lakes place there in the form of prayer, 
at its own discretion the government 
may establish a nonsectarian civic reli- 
gion of its own choosing. This Jirgu- 
mem defies logic and the First 
Amendment. 

Role 3: Sanford Cole My name is 
Sanford Cole, and I'm a counselor 
working in the inner-city schools as 
part of the Building Better Youth pro- 
gram. I’m for prayer, and history 
backs me up. There's a precedent for 
nonsectarian prayer in many govern- 
ment ceremonies and actions in our 
country. The Declaration of Indepen- 
dence appeals to “the Supreme Judge 
ui the World” and vows reliance on 
“the protection of divine providence.” 
We’ve had prayer at presidential inau- 
gurations and at congressional and 
Supreme Court opening sessions since 
George Washington, the First Con- 
gress, and John Marshall. We need to 
interpret the establishment clause in 
v/ays that do not invalidate long-stand- 
ing traditions of our nation and com- 
promise the classroom as a environ- 
ment for developing high moral val- 
ues. To deprive our schools of the uni- 
fying mechanism of public prayer to 
spare nonbelievers what is a minimal 
inconvenience of standing or sitting in 
respectful nonpanicipation is sense- 
less. If there is a person whose reli- 
gious faith and values have been com- 
promised by waiting through a prayer, 
then how strong could that faith and 
those values be? 

Role 4: Frances Lara Fm Frances 
Lara, a psychology professor at a near- 
by state university. It simply isn't tme 
that people cannot be coerced by being 
forced to passively sit by while 
prayers are spoken. School sponsor- 
ship and supervision of prayer place 
public as well as peer pressure to par- 
ticipate, and this may violate what a 
student believes, constituting pressure. 
Even thour' that pressure may be 
indirect, it sail has a coercive effect 
because peers and teachers are pre- 



sent. and, at limes, the prayers repre- 
sent long-held community beliefs and 
traditions that government, under the 
First Amendment, may not require 
attendees to conform to in any man- 
ner. What’s more, the First Amend- 
ment obligates government to guard 
and respect the diversity of religious 
beliefs and to respect the lack of belief 
too, which it cannot do if it sanctions 
prayer prepared by anyone of any 
denomination for use in the school. 
The question doesn’t turn on how like- 
ly it is that someone’s beliefs will be 
compromised because government 
may not compromise them at all; it 
turns, instead, on what is allowable 
governmental activity, and sponsoring 
prayer simply is not. 

Role 5: Angelica Thomas I’m 
Angelica Thomas, and my six children 
attend the public schools of this com- 
munity. To me, prayer is just like free 
speech — Americans have always had 
that right, and they should be able to 
pray at school if they want. Besides, 
we are used to hearing the views of all 
sorts of people — weTe taught right in 
school that it’s good for us. If all stu- 
dents — believers, agnostics, and athe- 
ists alike — are expected to tolerate 
information and ideas their families 
don’t agree with in their textbooks and 
other media, which teachers are 
allowed to use for inslmction, then 
why can’t they be expected to tolerate 
prayer? I’m very concerned about how 
our community is going to fight the 
unsolicited electronic filth that is com- 
ing into our homes. One of our great- 
est tools is our school system, which 
can help frame students’ activities in a 
devotion to the high ethical principles 
ihai all religions have in common. 
What is more likely to hairn lliese 
kids — pornography on the Internet, 
videos about drug abuse and venereal 
disease, photos of the mangled war 
dead in Europe and Africa, or prayer? 
End of story. 



Role 6; Gertrudis Cruz My name is 
Gertrudis Cruz. As a debate teacher, 
Tm deeply disturbed by some of the 
faulty reasoning being used here. The 
First Amendment protects our free- 
doms of speech and religion different- 
ly. Freedom of speech is protected by 
allowing its fullest expression and 
government participation. Religion is 
protected by disallowing any govern- 
ment intervention. And to say that stu- 
dents have a choice of whether to pray 
in school or attend school functions 
with prayer is preposterous. What 
affords government the power to 
deprive them, without just cause, of 
the opportunity to participate in any 
school activity? \Miat if ±e govern- 
ment does have precedents of religious 
ceremonies and actions? It also has 
precedents of institutionalized slavery 
and disenfranchisement of women, 
African Americans, and Native Amer- 
icans. Might we ever consider repeal- 
ing these mistakes because they hap- 
pened before? A precedent doesn’t 
necessarily have the compelling force 
of a good argument based in sound 
logic. 
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Should Prayer Be Allowed in Public Schools? 

Circle the choice that best answers how you fee! about the issue of 
prayer in public schools. ! 

1. Religious freedom is impossible unless government guards and 
respects individuals’ religious beliefs. 

2. Starting each school-day morning with a prayer is consistent with the 
religion clauses of the First Amendment, so long as the prayer is non- 
sectarian and no one is forced to say it. 

3. School prayer should be allowed only if an ecumenical council of local 
clergy works with pai'cnts to develop a program acceptable to all 
denominations as well as to nonbelievers. 

4. If school prayer is banned as offensive and/or coercive with respect to 
some students* beliefs, then all ideas and materials, in any medium, 
that offend any student’s beliefs should be banned, including scientific 
theories that contradict the Bible, graphically violent images, nude art, 
music, and dance. 

5. Students feel peer pressure to participate in school prayer botli in the 
classroom and at school events, so their beliefs can be coerced if they 
are forced to do so. 

6. If students’ beliefs prohibit them from attending school events at which 
prayer is spoken, it is fair to expect them not to attend those events. 

7. Having nonsectarian invocations and benedictions only at school 
events is consistent with the religion clauses of the First Amendment, 
so long as professional clergy prepare and present those prayers. 

8. It is unconstitutional for school officials or their agents to preserve or 
transmit religious beliefs in any school setting at any time. 

9. The Constitution should be amended to give prayer the same kind of 
protection as free speech. 

10. Prayer should be abolished at all governmental functions, including 
presidential inaugurations and openings of congressional and Supreme 
Court sessions. 



4 5 
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Write a short answer. How do you interpret what the First Amendment says about freedom of religion? 
What is the government’s role in religion? 
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Using the First Amendment Freedoms Poster 

Update on Law-Related Education, 22.1, 1998, pp. 56-57. © 1998 American Bar Association. 



Background 

In a sense, the five freedoms protected 
in the First Amendment of the Consti- 
tution — freedom of speech, press, reli- 
gion, assembly, and petition — are the 
heart of American democracy. Yet 
many people do not understand hov/ 
important these constitutional free- 
doms are to the American way of life. 
The greatest threat to a democratic 
society is to let the government or the 
majority dictate what people are 
allowed to believe, think, or say. 
Throughout this lesson on the First 
Amendment, encourage students to 
think about what their lives, both now 
and in the future, v/ould be like with- 
out the First Amendment freedoms. 

Objectives 

• To paraphrase the content of the 
First Amendment 

• To identify and explain the five 
freedoms included in the First 
Amendment 

• To recognize how the provisions of 
the First Amendmer have been 
challenged throughout American 
history and are still being chal- 
lenged today 

Materials: poster ‘‘First Amendment 
Freedoms,” Student Handout 

Definitions 

Freedom of speech — the right to speak 
one's mind, whether privately or pub- 
licly, without fear of government 
restriction or retribution 

Freedom of the press — the right to 
report on government actions and 
events without fear of official censor- 
.ship or retribution 
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Freedom of religion — the right to 
believe or not to believe and to prac- 
tice one’s faith without government 
interference 

Freedom of assembly — the right of 
people to act in groups 

Freedom of petition — the right of peo- 
ple to hold the government account- 
able for its actions 

Procedures 

1. Display the poster and have a stu- 
dent volunteer read the title. Ex- 
plain that the freedoms of speech, 
press, religion, assembly, and peti- 
tion are protected by the First 
Aniendment of the Bill of Rights in 
the Constitution. Read aloud the 
First Amendment. (A copy of the 
text can be found on page 4.) 

2, Have a student volunteer read the 
five freedoms listed on the poster — 
speech, press, religion, assembly, 
petition. A.sk students what they 
think each of these freedoms 
means. You may wish to have them 
write their answers and then add to 
those answers during the class dis- 
cussion. Have them keep their 
answers for future reference. 

3, Have students study the poster and 
identify the objects u.sed to symbol- 
ize First Amendment freedoms. 
Ask them how the objects are relat- 
ed to these freedoms. 

4. Encourage students to offer any 
examples they are familiar with that 
demonstrate challenges to the free- 
doms oi the First Amendment (for 
example, attempts to censor the 
Internet, book bannings in school 
or public libraries, opposition to Ku 
KIux Klan rallies). Ask .students 



CATION/Firsi Amendmeni 



The “First Amendment Freedoms” 
poster identifies the five freedoms 
that comprise the First Amend- 
ment of the Constitution — speech, 
press, religion, assembly, and peti- 
tion. Use the poster as a teaching 
tool to introduce and reinforce the 
First Amendmeni and how it pro- 
tects freedom of expression. Also, 
see “First Amendment Reflec- 
tions” on page 6. 



which of the five freedoms applies 
to each of the examples. More than 
one freedom may apply to each. 
(Internet — freedom of speech, free- 
dom of the press; book bannings — 
freedom of speech: rallies — free- 
dom of assembly, freedom of 
speech) 

5. Distribute copies of the Student 
Handout. Read through the scenar- 
ios with students. Then ask them to 
identify which of the First Amend- 
ment freedoms might apply in each 
situation. Point out that more than 
one freedom might apply. You may 
wish to have students work in pairs 
or small groups. Explain that they 
must be able to explain why they 
chose the freedom(s) they did. 
When finished, discuss as a class 
the scenarios and students’ choices 
and reasoning. (Possible answers 
appear on page 49.) 

6. At the conclusion of the lesson, 
suggest that students summarize 
their thoughts by writing a para- 
graph explaining why they think 
First Amendment freedoms are or 
are not important. 
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student Handout 



First Amendment Freedoms In Action 



Read each scenario. Circle the First Amendment freedoms — speech, press, religion, assembly, 
petition — that you think apply to the situation. One or more freedoms may apply. Then explain 
why you chose the freedom(s) you did. 

1. To protest a local developer’s plans to build a shopping mall, a community group orga- 
nizes a demonstration at the town hall. 

Speech Press Religion Assembly Petition 



2. A person who is concerned about harassment by the Internal Revenue Service requests 
access to that agency’s records. 

Speech Press Religion Assembly Petition 



3. During a murder trial, the court issues a subpoena allowing police to search the office of 
a newspaper reporter who interviewed the defendant in the case. 

Speech Press Religion Assembly Petition 



4. An artist paints a wall mural that shows, among other things, the founders of the nation 
in the nude. 

Speech Press Religion Assembly Petition 



5. A group of people concerned about the sexual and violent content of television programs 
wants the government to regulate the content of television programs. 

Speech Press Religion ' Assembly Petition 



6. Muslim students who have formed an after-school group want to use a classroom in their 
school for their weekly meetings. 

Speech Press Religion Assembly Petition 
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sources for Teaching 



Multimedia Resources on the First Amendment 

Paula H. Nessel 

Update on Law-Related Education. 22.1. 1998, pp. 58-61. © 1998 American Bar Association. 




Books 

Exploring the Constitution: Freedom of Speech, Press, and 
Assembly by Darien Me Whiner 

Pan of a scries for young adults, this book reviews the nine- 
teenth-century discussion of the right to free speech as 
background to twemieth-ceniur}' Supreme Coun decisions. 
It proceeds to explore modem interpretations and applica- 
tions of freedom of speech, press, and assembly: discusses 
and provides excerpts from significant Supreme Coun deci- 
sions; and raises questions for discussion. Include.s a glo.s- 
sary, bibliography, and full text of the Constitution. (1994) 
$29.95. Contact Oryx Press, 800/279-6799. 

Exploring, the Constitution: The Separation of Church and 
State by Darien MeWhirter 

Part of a series for young adults, this book explains the evo- 
lution of the concept of the separation of church and state, 
explores the interpretations and applications of the law. dis- 
cusses and provides excerpts from significant Supreme 
Court decisions, and raises questions for discussion. 
Includes a glossary, bibliography, and full text of the Con- 
stitution and “A Bill for Establishing Religious freedom in 
Virginia.'’ (1994) $34.50. Contact Oryx Press, 800/279- 
6799. 

The First Amendment: Freedom of Speech. Relipfon, and 
the Press by Leah Parish 

Intended for ages 1 1 and up, this book examines the histor- 
ical background of the First Amendment and the meaning 
of each of its parts. Addresses current controversies and 
cases relevant to the First Amendment and provides full 
text of the Constitution and Bill of Rights and a glossary' 
and bibliography. (1998) $18.95. Contact Ei,..iOW Publish- 
ers, Inc., 44 Fadem Rd., Box 699, Springfield. NJ 07081. 
973/379-8890. 

Freedom, Fairness Equality 

Freedom of expression and religion are among die rights 
explained through easily understood background research 
about constitutional case law. Intended for both teachers 



Paula A. Nessel is program manager for .school programs 
in the ABA Division for Public Education in Chicago. 



and lawyers acting as resources in the classroom, this book 
uses case summaries and text to discuss historically signif- 
icant information and recent Supreme Court decisions. 
(1994) $12.00. Contact Phi Alpha Delta Public Service 
Center, P.O. Box 3217, Granada Hills, CA 91394-0217, 
818/368-8103, E-mail: padpscla@aol.com. 

Bookiets/Pamphlets 

American Civil Liberties Union (ACLU) has a variety of 
“briefing papers” suitable for high school and above and 
“briefers” aimed at high school students. Topics include 
“Church and State,” “Hate Speech on Campus,” “Your 
Right to Express Yourself Freely,” and “Your Right to 
Religiou.s Liberty.” Call 800/775-ACLU or find them free 
on the World Wide Web at www.adu.org. 

The First Amendment: The Amendment That Keeps Us Free 
An eight-page booklet explaining each of the freedoms 
itemized in the amendment, (publication #93-F03) Free, 
Contact The Freedom Forum First Amendment Center at 
Vanderbilt University, 1207 1 8th Avenue South, Nashville, 
TN 37212,615/321-9588. 

A Parent's Guide to Religion in the Public Schools 
Uses questions and answers to help parents understand the 
religious liberty rights of students and the appropriate role 
of religion in the public school curriculum. Free, in limited 
quantities. Contact Tlie Freedom Forum First Amendment 
Center at Vanderbilt University, 1207 18th Avenue South, 
Nashville, TN 37212, 615/321-9588, 

Religious Freedom: Belief, Practice, and the Public 
Interest 

Part of the Public Issues series, this booklet (order no. 358- 
6) and its Teacher’s Guide (order no. 359-4) are intended to 
help students analyze and discuss the dilemmas related to 
the issue of religious freedom. Beginning with a definition 
of religion, the booklet then describes the historical back- 
ground of religious freedom and reviews significant rele- 
vant Supreme Court cases. (1991) $3.(X) student; $2.00 
teacher. Contact Social Science Education Consortium, 
5541 Central #205, P.O. Box 21270, Boulder, CO 80308- 
4270, 303/492-8154, 
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Teaching About Freedom: A Teacher's Guide to the First 
Amendment 

A 23-pagc booklet with teaching ideas, discussion ques- 
tions, and clavSsroom handouts, (publication #94-W28) 
Free. Contact The Freedom Forum, 8(X)/830-3733. 

Curriculums/Lessons 

Advertising and Free Speech 

Students balance a corporation's right to free speech versus 
the state’s right to regulate commercial speech. 
(#30110C9) $5.95. Contact Constitutional Rights Founda- 
tion, 800/488-4CRF. 

Constitutional Rights of Juveniles and Students: Lessons 
on Sixteen Supreme Court Cases 

Introduces students to landmark cases on religion and the 
establishment clause, freedom of expression, due process, 
and other rights of the accused and equal protections of the 
laws. (1994) $10.00. Contact ERIC Clearinghouse for 
Social Studies/Social Science Education, 800/266-3815. 

Education for Freedom 

Lessons on the First Amendment by the First Amendment 
Congress for both elementary (K-6) and secondary (6-12) 
levels. The newest version includes lessons on cyberspace 
and the separation of church and state. Contact The Free- 
dom Forum First Amendment Center at Vanderbilt Univer- 
sity, 1207 18th Avenue South, Nashville, TN 37212, 
615/321-9588. 

The First Amendment: Americans Blueprint for Tolerance 
Uses historical and modem examples to explore the First 
Amendment and three of its most important rights — free- 
dom of religion, of speech, and of the press. (1995) 
#81551-95 student text $7.95; #81554-95 teacher’s 
resource $14.95. Contact Close Up Foundation, 800/765- 
3131. 

Freedom of Expression in Special Places 
Explains that schools, military bases, and prisons are places 
where die First Amendment presents special problems and 
analyzes how the First Amendment applies to school news- 
papers, using Hazelwood v. Kuhlmeier in the discussion. 
Contact Margaret Fisher, Office of Administrator fur 
Courts, 1206 Quince St., Olympia, WA 98504-1170 or 
download from Web site: www.wa.gov/courts/educate/ 
home.htm 

From the School Newsroom to the Courtroom 
Contains a series of interactive lessons on the First Amend- 
ment’s protection of free expression, taking an in-depth 
view of the landmark 1987 Supreme Court decision of 
Hazelwood v, Kuhlmeier, in which three high school 
seniors took their principal to court over censorship of the 
school newspaper. (1989) $7.95. (#5003(X39) Contact Con- 
stitutional Rights Foundation, 8(X)/488-4CRF. 



Lesson Plan of the Month — 

• “Is There Room for the Menorah, a Nativity Scene, and 
Other Religious Symbols in the Classroom?” Series V, 
No. 4 (1996) 

• “Newly Free to Hate” Series I. No. 4 (1992) 

• “To Pray or Not to Pray” Series III, Nc. 2 (1994) 

• “A Religion? Or a Cult? What’s the Difference? And 
What Rights Do Religious Cults Have?” Series V, No. 8 
(1997) 

• “Rock & Roll and Freedom of Speech” Series I, No. 3 
(1992) 

• “TV, or Not TV: Cameras in the Court” Series IV, No. 
4(1995) 

Each classroom activity is accompanied by issues for dis- 
cussion, additional activities, relevant law, and key con- 
cepts and vocabulary. $3.00 each. Contact Phi Alpha Delta 
PSC, P.O. Box 3217, Granada Hills, CA 91394-0217, 
818/368-8103, E-mail: padpscla(§> aol.com 

Religion in the Schools 

Identifies the requirements of the Equal Access Act and the 
tension between the First Amendment’s free exercise 
clause and establishment clause and then uses role play to 
address the difficulties faced by administrators in deciding 
whether or not to permit noncurriculum-related groups to 
meet on campus. Contact Margaret Fisher, Office of 
Administrator for Courts, 1206 Quince St., Olympia, WA 
98504-1170 or download from Web site: www.wa.gov/ 
courts/educate/home.htm 

A Teacher's Guide to the Bill of Rights Poster Series 
A collection of lessons for elementary, middle, and high 
school students to learn about Bill of Rights concepts por- 
u-ayed in a series of posters (see posters below). [The 
lessons can be used independent of tlie posters.] The First 
Amendment topics addressed are freedom of religion, free- 
dom of speech, and the right to assemble. (1991) PC#497- 
0029. $5.00. Contact American Bar Association, 800/285- 
2221 . 

Tolerance for Diversity of Beliefs: A Secondary Curricu- 
lum Unit 

Explores issues associated with freedom of belief and 
expression. Addresses freedom of speech and minority 
rights through case studies, role playing, simulations, and 
mock interviews. (1993) Order no. 374-8. $17.95. Contact 
Social Science Education Consortium, 5541 Central #205, 
P.O. Box 21270, Boulder, CO 80308-4270, 303/492-8154. 

Mock Trials 

Hudson V. The V^ashington Post 

The issue is whether the best interests of a child and a 
fatlier’s right to custody outweigh a reporter’s and newspa- 
per’s right to maintain the confidentiality of their sources. 
(PC#3 17-0 120) $4.00. Contact American Bar Association, 
800/285-2221. 
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Jefferson and Paine i’. Liberty Hi^h School 
At issue — does a school-sponsored newspaper merit the 
same freedom of the press/Firsi Amendment protections as 
does a regulai* newspaper? S5 00. Contact Manlyn Cover. 
Classroom Law Project, 6318 SW Corbett Ave.. Portland. 
OR 97201-3606, 503/245-8707. E-niail; coverCfPlclark.edu 

People r. Bell 

ConOici between townspeople and a newcomer religious 
group results in charges of incitement and arson. 
(#70020C9) S3. 95. Contact Constitutional Rights Founda- 
tion, 800/488-4CRF. 

People \\ Stover 

A private security guard's actions during an alleged break- 
in raise issues about use of force, freedom of expression, 
and the elements of a hate crime. (#70019C9) S3. 95. Con- 
tact Constitutional Rights Foundation, 800/488-4CRF'. 

People Willow 

The distribution of an alternative newspaper and an 
exchange in a parking lot lead to charges of selling drugs 
and inducing a minor to take drugs. (#70016C9) $3.95. 
Contact Constitutional Rights Foundation, 800/488-4CRF. 

Periodicals 

“The Battle Over the National Endowment for the Arts." 
Bill of Rights in Actioti vol. 13, no. 2, spring 1997 
Focuses on various controversies surrounding art — ranging 
from Nazi Germany's suppression of modem art to modem 
controversies about the National Endowment for the Arts 
and popular music lyrics. Contact Constitutional Rights 
Foundation, 800/488-4CRF. 

“Free Press vs. Fair Trial: The Lindbergh Baby Kidnapping 
Case" and "Religious Rights in Contlict." Bill of Rights in 
Action, vol. 10, no. 1, fall 1993 

An exploration of the issues relating to the conflict between 
a free press and fair trial and between the free exercise and 
establishment clauses of the First An:cndnieni. Contact 
Constitutional Rights Foundation, 800/488-4CRF. 

“Separating Church and State." Bill of Rights in Action, vol. 
13, no. 4, fall 1997 

Explores the issues suiTounding the separation of church 
and state, focusing on the development of the doctrine in 
the United States; the manner in which the ancient Roman 
Empire (a multiethnic, multireligious society) handled reli- 
gious diversity; and the recent U.S. Supreme Court case 
involving state aid to parochial school students. Contact 
Constitutional Rights Foundation, 800/488-4CRF. 



Posters 

Bill of Rights Posters — a scries of five awardwinning 
black-and-white posters ( 1 1 "H x 28’'\V) 

• “Freedom of Speech'* shows Rev, Manin Luther King, 
Jr. waving to the crowds in Washington. D.C., with the 
caption. “The Bill of Rights guarantees freedom of 
speech. Otherwise, it might all have been a dream." 
(PC#468-003I) 

• “Religious Freedom" shows an Amish man in front of a 
rural background with the caption, “The Bill of Rights 
guarantees religious freedom. Otherwise, he wouldn't 
have a prayer." (PC#468-0034) 

• “Right to Assemble" shows suffragettes marching and 
Cturynng a banner. “I wish ma could vole," with the cap- 
tion, “The Bill of Rights guarantees the right to assem- 
ble. Otherwise, they might still be that one step behind," 
(PC#468-0030) 

See Teacher's Guide to the Bill of Rights Poster Series 
above. $4.95 each. Contact American Bar Association. 
800/285-2221. 

“Which One Has Been Censored? — All of Them" 

F'ull color — displays ten popular works censored in the 
United States, from Little Red Riding Hood to Webster's 
Dictionary' to Playboy. (37"H x 24“ W) Item #8010. $8.95. 
Contact 800/775-ACLU. 

Software 

Docket on Disk: A Digest of Supreme Court Decisions from 
1977 through 1993 

Explore easily searchable summaries of nearly 400 impor- 
tant U.S. Supreme Coun cases chosen for their significance 
to 7-12 grade students. Browse through legal topics via 
search terms such as “First Amendment," “copyright law," 
“communications law." and “freedom of information." Or 
look up specific cases such as Hazelwood School District 
Kuhlmeierzind New Jersey v. T.LO. PC#497-0080. $35.00. 
Contact American Bar Association. 800/285-2221. 

Express Yourself 

An interactive software program designed to inform stu- 
- dents about their First Amendment rights. It utilizes video, 
animation, graphics, and text. Free ($10 donation request- 
ed). Call the American Civil Liberties Union at 212/549- 
2560 or download the software from the ACLU Web site: 
www.aclu.org 

Videotapes 

"Dangerous" Songs: Censors, Rock, and the First 
Amendment 

Interviews with songwriters, teen-age listeners, parents, and 
other concerned individuals are used to explore the issues 
surrounding song lyrics deemed racist, obscene, and sexist 
and their protection by the First Amendment. (1991) 18 
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minutes. (RH767V-17) $67.32. Contact Social Studies 
School Service, 800/421-4246. 

For lV7;/( h It Stands: Fla^ Burning and the First 
Amendment 

Presents the stories of two men whose convictions, experi- 
ences. and viewpoints set them apan on the issue of flag 
burning. One is a Vietnam War veteran and former P.O.W.. 
and the other is a man whose flag burning as a form of 
protest led to a 1989 Supreme Court case. Includes a 
teacher’s guide. (1992) 25 minutes. (B1 141T) $59.95. Con- 
tact Close Up Foundation, 800/765-3131. 

Free to Be? 

Produced by the Anti-Defamation League (ADD in coop- 
eration with the New York Council for the Humanities, this 
video raises questions about diversity and conformity in 
American life. It examines the concepts of ethnic, religious, 
and political differences and how our society has coped. An 
open-ended discussion stimulator. Includes a discussion 
guide. 28 minutes. $50,(X). To order, call 800/343-5540. 

One Nation Under God? — School Prayer and the First 
Amendment 

Highlights the 1985 Wallace Jaffree Supreme Court case 
and enables students to make their own decisions about the 
ongoing debate over prayer in the public schools. Includes 
teacher’s guide with history of freedom of religion in the 
United Slates. (1995) 30 minutes. (#B1666T) $59.95. Con- 
tact Close Up Foundation, 800/765-3131. 

Profiles of Freedom: A Living Bill of Rights 
Interviews with key players and audio footage of actual 
arguments made before the Supreme Court on four land- 
mark cases. Profiled are Mary Beth Tinker, who led an arm- 
band protest against the Vietnam War at her school; Joey 
Johnson, who burned the American flag as a form of 
protest; Ernesto Miranda, who confessed to a crime without 
being told he had the right to remain silent; and Bridget 
Mergens, who wanted to hold a Bible study at her school. 
Includes teacher’s guide. (1997) 28 minutes. (#B2018T) 
.$59.95. Contact Close Up Foundation, 800/765-3131. 

Skokie: Rights or Wrong — A Film About Freedom of 
Speech 

This video profiles the turmoil created when the American 
Nazi Party called upon the ACLU to defend its right to hold 
a rally in Skokie, Illinois, where many residents were sur- 
vivors of Nazi concentration camps. (1987) 28 minutes. 
$99.00 (Also available for rental). Contact New Day Films, 
22D Hollywood Ave., Hohokus, NJ 07423, 201/652-6590. 



L 



Web Sites 

ACLU Freedom Network 
http://www. aclu.org 

The American Civil Lil^erties Union's site contains inlor- 
mation on student rights (full text of “Ask Sybil Liberty” 
flyers and free downloading of “Express Yourself’ soft- 
ware). news and events, and a wide variety of infonnaiion 
on First Amendment and other rights issues. 

First Amendment Cyber-Tribune (FACT) 
http://w3.trib.com/FACT/ 

The Casper Star-Tribune in Casper, Wyoming, hosts this 
site, which provides information on all the liberties guaran- 
teed by the First Amendment. The site includes a list of 
over 80 Weblinks for additional sites dedicated to First 
Amendment issues. 

Freedom of Expression at the National Endowment 
for the Alts 

http://ww'w.csulb.edu-'jvancamp/intro.html 
Julie Van Camp, associate professor of philosophy at Cali- 
fornia State University, Long Beach, provides course mate- 
rial; an extensive bibliography of books, articles, and leg- 
islative materials; and many links to other on-line resources 
examining related free speech topics. 

The Freedom Forum On line 
http://www.fac.org/default.asp 

A wide variety of information on current events and issues 
involving the First Amendment. 

Project Censored 
http://censored.sonoma.edu 

Sonoma State University at Rohnert Park. California, spon- 
sors this site, which explores and publicizes the extent of 
censorship. 

Reporters Committee for Freedom of the Press 
http ://w w w , re fp .org 

The Reporters Committee for Freedom of the Press in Ar- 
lington, Virginia, sponsors tliis site as a service to reporters. 
The site includes a First Amendment Handbook with infor- 
mation about a variety of subjects such as access to courts, 
gag orders, confidential sources, libel, and copyright. 

Student Press Law Center 
http://www.splc.org 

The Reporters Committee for Freedom of the Press in Ar- 
lington, Virginia, sponsors this site to provide legal help 
and informatio. ■ student media and journalism educators. 

University of Missouri FGI Center 
http://www.missouri.edu/-foiwww/laws.html 
The School of Journalism of die University of Missouri at 
Columbia sponsors this site, which provides information 
about federal and state freedom of information resources 
and guides. 
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jirst Amendment Glossary 



Update on LaW'Related Edncaiion, 22. L 1998. p. 62. © 1998 American Bar Association. 



A 

amendment — a revision or change in the law 
article — a particular section ot the Constitution 
authority — the power to enforce rules and laws 
B 

ballot — a list of candidates and issues to ^ote for and 
against in an election 

beliefs — certain ideas that people trust are true 
bill — a proposed law 

Bill of Rights — the first ten amendments to the 
Constitution 

C 

candidate — a person running for public office 

citizen — a native or naturalized person having the rights 
and responsibilities of a given country 

Constitution — the basic law of the United States, 
consisting of the Preamble, seven articles, and 27 
amendments 

D 

democracy— government through the people, either 
directly or through elected representatives 

E 

election — the selection of an official by vote 
equality — the condition of everyone having the same 
rights and responsibilities 

F 

First Amendment — the amendment to the Constitution 
that guarantees freedom of religion, of speech, and of the 
press, and also protects the right to assemble peacefully 
and the right to petition the government 

freedom — the ability to say what you want, go where 
you want, and do what you want 

G 

government — the luling system of a community, state, 
or nation 

I 

issue — a subject being discussed or debated 



J 

justice — fairness; the idea that everyone deserves to be 
treated fairly 

h 

law — a written rule enacted by a legislature 
liberty — freedom of action, belief or expression 

P 

petition — to make a fonnal request to the government 
preamble — the introduction to a formal document that 
explains its purpose 

R 

ratification — approval, as in approval of an amendment 
to the Constitution 

republic — a country governed by its citizens, usually 
through representatives whom they elect; usually headed 
by a president 

responsibility — a moral, social, and often legal 
accountability 

right — a legal claim 
S 

separation of church and state — the situation in which 
the government may not favor any religion or establish 
an official state religion 
V 

vote — a fonnal expression of a person’s choice made in 
an election 



Available from the ABA — Expert Help for Teachers 

A Ufe in the Law, 24 pages. Especially for students 
researching a law career. Discusses career opportunities 
in law, skills needed, prelaw studies, proff 's of actual 
lawyers, resources. PC #235-0036. $2,50 

The V.S* Constitution (Pocket Edition), 64 pages. Also 
includes the Declaration of Independence and fascinat- 
ing facts about the Supreme Court. PC #317-0033. $1.25 

To order, call (800) 285-2221, fax (312) 988-5568, 
http;//www.abanet.org/store/order.html 
Bulk-order rates available. 
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Throughout Update on Law-Related Education, you have been introduced to facts and concepts 
about the First Amendment. Think about those facts and concepts as you complete the puzzle. 

Across 

2. The freedoms guaranteed in the First Amendment are all pan of freedom of . 

5. The First Amendment guarantees specific freedoms. 

8. The document that establishes the form of government in the United States is the . 

10. Freedom of is people’s right to meet together in groups peacefully. 

11. The right to practice any faith or no faith is freedom of . 

12. The right to speak and write freely is freedom of . 



Down 

1 . 

3. 

4 . 
6 . 



1. The ability to do. say, or think as you please is . 

3. Freedom of is people’s right to make a forniai request of the government. 

4 . The first ten amendments of the Constitution are called the . 

6. A change to the Constitution is an .. 

7. The amendment that protects individuals’ freedoms is the 

of 27 amendments to the Constitution. rj — 

9. The right of the media to criticize 
the government is freedom of the . 



See page 36 for puzzle answers. 
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COMING IN THE SPRING/SUMMEB EDITION 

Technolog>\ Alternative Media, and the Law 
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This edition presented a variety of new demands 
that made it unusually challenging and at the same 
time very satisfying to create. For example, while 
it's no secret that the law for the New Infonnation 
Age is only now developing, il may not be as appar- 
ent Just how difficult making progress is going 
to be. 

As the authors of our feature articles demon- 
strate, legal experts are still baffled about the Inter- 
net as a form of speech and have yet to clarify the 
most fundamental issues, such as what kind of com- 
munication it is and what regulatory categories it 
might belong in. At this point, perhaps we best 
understand what Internet speech is not much like, 
including TV and radio, telephone calls, books and 
newspapers, and speech making. Thus, the story of 
the Intemet vis a vis the First Amendment is not 
only still in its first chapter, but in its first paragraph, 
and likely to remain there for quite a while. 

At the same time, this edition enabled our 
instructional writers to assist a teaching community 
that is in some ways equally confounded by the 
Intemet and, specifically, the World Wide Web, as 
an educational medium — one for which the class- 
room needs responsible, consistent, and immediate 
support. In fact, for the first time in Updated exis- 
tence of over two decades, this edition’s subject is 
actually itself a medium of instruction, and the 
strategies presented do as much to help teachers and 
students master the research skills demanded for its 
effective use, as the legal concepts it can bring into 



their schools and homes. Therefore, look to this edi- 
tion nor only for law-related information to support 
curricular areas, but also for assistance in making 
the best use of this marvelous, albeit problematic, 
learning innovation, including how to identify good 
Web sites for specific topics and how to create a 
school site along guidelines that will both protect 
the new electronic properly and keep it from run- 
ning afoul of developing copyright law. 

Finally, the editorial team was quick to realize 
that if its efforts .succeeded, this edition would be a 
unique and unusually useful educational tool, and so 
it demanded the most careful editorial scrutiny. For 
example, in an admittedly confused atmosphere of 
legal considerations, what would be the endunng 
and, hence, most productive law-related issues to 
address? In an arena of quickly proliferating Web 
sires of immensely varying quality and relic bility, 
which were the most useful, dependable, and ; ppro- 
priaie for high-school classrooms, and what precau- 
tions should teachers be aware of in asking students 
to go on line? 

With these considerations in mind, we invite you 
to Join Mercury, the Roman god of communications, 
and the Update editorial team as we examine the 
World Wide Web through our legal lens. 

— ‘ 

Seva Johnson 
Director, Publishing and Marketing 
ABA Division for Public Education 
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and the Law 



Should the Internet be regulated in the same manner as 
the broadcast media ? 

Jonathan Weinberg 



Update on 

I 

I n theor>\ we have only one First 
I Amendment. It commands that 
I government should “make no law 
, . . abridging the freedom of speech.'* 
and it applies to every medium of 
expression. In practice, things aren't 
that straightforward. For one thing, 
courts have made it clear that govern- 
ment can enact a lot of different forms 
of speech regulation that don’t violate 
the First Amendment. It doesn’t vio- 
late the First Amendment for govern- 
ment to ban sound tnicks that broad- 
cast above a certain decibel level. It 
doesn't violate the First Amendment 
for government to ban obscene or 
harassing telephone calls. It doesn't 
violate the First Amendment for gov- 
ernment to require that evety broad- 
caster get a license from the Federal 
Communications Commission (FCC). 

Government rules regulating 
speech tend to focus on particular 
speech media — broadcasting, print, 
cable televLsion, telephony. (Consider 
the three examples in the previous 
paragraph.) Moreover, judges' inter- 
pretations of the First Amendment, 
explaining what the Constitution 
allows the government to do. them- 
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selves tend to be specific to paiticular 
media. For example, judges read the 
Constitution lo allow greater regula- 
tion of television stations than of 
newspapers. As a result, every time a 
new speech medium comes along, we 
see a new explosion of questions about 
how the law should treat speech that 
takes place over that medium. 

When legal experts tlrsi confronted 
the Internet, their first reaction was to 
try to figure out what son of commu- 
nications medium this was and which 
regulatory' category it fell into. By its 
nature, though, the Internet confounds 
the old regulatory categories. 

What is the Internet? 

The Internet is a global network of 
computer networks that are linked 
together via technology that allow's 
one computer to communicate easily 
with another. 

Any person with access to a com- 
puter with an Internet address can send 
a message to any other such person, 
via electronic mail (E-mail). A group 
of people can set up electronic mail 
software so that ever)/ message sent by 
a member of the group, on a particular 
topic, goes to every other member: this 
method of electronic discussion is 
known as an Internet mailing list. The 
Usenet is a gigantic bulletin board sys- 
tem operated mostly through the Inter- 
net; there are more than 15,000 differ- 
ent Usenet newsgroups, each devoted 
to a single topic, such as Peruvian cul- 
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article on page 37. 



ture, nude sunbathing, molecular 
physics, and the television show The 
X-Files. FTP allows users to set up 
easily accessible file archives on the 
Internet. The World Wide Web allows 
users to make documents, pictures, 
^ound files, video dips, and the like 
easily accessible to the public and to 
set up quick hyperlinks between dif- 
ferent resources on different comput- 
ers so that the reader ■ n jump from 
one to the next with u.c click of a 
mouse. 

New Internet technologies are be- 
ing developed every day. The quality 
of voice communication over the 
Internet is getting steadily better so 
that individuals can talk across wide 
distances without paying long- 
distance telephone charges. The quali- 
ty of video and audio over the Net is 
increasing; some radio stations now 
distnbute their broadcasts over the 
Internet as well as over the air, and the 
day will likely soon come when a con- 
sumer can easily download a feature 
film over the Internet. Companies are 
eager to develop new ways to buy and 
sell over the Internet. The variety 
of ways lo use the Internet for commu- 
nications. entertainment, and com- 
merce is confined only by the limits of 
imagination, 
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What Sort of Medium Is This? 

We had freedom-ot-speech rules long 
before we had the Internet. Tow.\rd the 
heginnins (U' this century', those rules, 
for the most pan, were directed at 
print. The son of question that pre- 
occupied courts back then was 
whether the government could ban the 
distribution of printed leaflets or mag- 
azines that endorsed communism. 
(The answer, the Supreme Court 
explained, was no: Advocacy of com- 
munism is protected speech, and gov- 
ernment can't ban it just because it 
thinks communism is a bad idea or 
poses a national-security threat.) 
When new' media came along, courts 
grappled with the new technological 
developments. When movies were 
introduced, for example, courts had to 
decide whether the greater visceral 
impact of motion pictures justified 
greater government regulation. (The 
answer was no.) When over-the-air 
television and radio came along, 
courts had to decide whether those 
media pre.sented a .special case. (Tlie 
swer was yes. The Supreme Court 
c.xplained that, in order to avoid inter- 
ference. a government agency had to 
limit the total number of broadcast 
speakers. Because only a lucky few 
could be licensed to broadcast, the 
government could require tho.se few to 
act as trustees on behalf of the larger 
excluded community and obligate 
them to present views, representative 
of the community, that otherwise 
would have no broadcasting outlet.) 

So when the Internet came along, a 
great deal of attention was paid to the 
question of what sort of medium it 
was. Was the Internet best analogized 
to print'? to broadcasting'? to cable tele- 
vision? to telephones'? The difficulty is 
that to some extent, the Internet is all 
of these things. Any form of commu- 
nication can be translated into digital 
form — into a stream of ones and 
zeros — and carried as packet-switched 
information over the Internet. Tlie net- 
work is indifferent to the nature of the 
infonnation carried over it: all that is 



j History of the Net 

I For a long time after computers were developed, they were soliu objects: 

I one computer could not talk w'ith another. In 1965, researchers used an ordi- 
j nary telephone line to connect a computer at MIT with another in California, 
i allowing them to share program.s and data across a substantial distance. In 
j order to allow* computers to communicate effectively, though, computer sci- 
j entisis had to devise an entirely new way. known as packet switching, of 
I transmitting information over phone lines. 

I A unit of the Department of Defense called the Defense Advanced 
I Research Projects Agency (DARPA.) funded research into connecting com- 
I puters together into networks. With DARP.A'.s support, .scientists began to 
I connect computers at various universities into a new' network called the 
ARPANET. Data was transmitted over the ARPANET at u rate of 50,000 bits 
per second — a blinding speed at the time, but less than an ordinary user can 
achieve today with a decern telephone line and an off-the-.shelf modem. To 
make use of the new technology, researchers in 1972 developed the first E- 
mail program. This, for the first time, enabled the use of computers for long- 
distance people-to-people communication. 

Computer networks began springing up wherever researchers could find 
someone to pay for them. The Department of Energy set up two networks; 
NASA .set up another, the National Science Foundation (NSF — a U.S. gov- 
ernment agency that funds basic scientific research) provided seed money for 
yet another. In each case, far-flung researchers were able to u.se the network 
j to communicate and share their work via electronic mail. 

I Scientists then began to wonder: Would it be possible to connect all of 
lhe.se networks together? They developed technology, called TCP/IP, to do 
just that. The technique of linking different networks together was referred to 
as internetworking or internetting; the resulting “network of networks'’ was 
the Internet. By the mid-1980s, though, the Internet was still tiny. 

The National Science Foundation saw the chance to change that. The NSF 
funded a high-speed “backbone” to link netw'orks serving thousands of 
research and educational institutions around the United States. At the same 
j time, scientists were developing new' things to do over an Internet connec- 
tion. European computer scientists developed the World Wide Web. through 
which users can link documents, programs, or video clips residing on differ- 
ent machines almost anywhere in the world. 

Today the Internet connects million.s of computers w'orldwide. The Unit- 
ed States government's role in the Internet has essentially disappeared. The 
ARPANET w'as phased out in 1990: the NSF backbone w*as transferred to 
private industry a few years after that. Private companies built newer and 
faster backbones: today almost all Internet traffic passes through privately 
ow-ned computers and transmission lines. 

What is the next chapter in the history of the Internet? It may be that the 
Internet w ill merge with conventional communications netw'orks so that there 
will no longer be a clear distinction between making an old-fa,shioned tele- 
phone call and transmitting the same voice communication over an Internet 
connection. Some people believe that the Internet will become a great medi- 
I um for electronic buying and selling. Other analysts focus on its potential for 
conveying information and entertainment; still others focus on its ability to 
connect people in virtual communities. Nobody knows for sure, though, what 
the next “killer application” will be. 
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i The 1920s and 1990s 

1 When radio first became popular in the 1920s, expression using the new 
! medium blossomed. There was no federal agency with authority to regulate 
j broadcasting. There were no commercial broadcasters: nobody had really 
I figured out how to make money with radio. Instead, any hobbyist couUl sinv 
: ply set up a radio transmitter and begin broadcasting for the sheer joy of it: 

I many did. Some radio stations were operated by nonprofit organizations, 

, including religious groups, civic organizations, labor unions, and colleges 
j and universities, that saw broadcasting as a way to educate the public or to 
i effect social change. Other radio stations were operated by companies, such 
I as newspapers, department stores, and automobile dealerships, that saw 
j broadcasting as a way to generate favorable publicity for their main business, 
i .Almost no stations sold commercial advertising. 

•; As more and more people started broadcasting, though, intert'erence 
■ increasingly became a problem. Hundreds of new stations came on the air 
j each year, and many did not respect the frequencies being used by others, 
j Congress passed the Radio Act of 1927, which made it illegal to broadcast 
without a license from a new' government agency known as the Federal Radio 
i Commission (FRO. The FRC moved quickly to reduce the number of broad- 
i casters. It favored for-profit commercial stations and those affiliated with the 
j two major networks. It w-as unsympathetic to the needs of nonprofit broad- 
j casters. Bv 1935, most of the radio stations with powerful transmitters on the 
air were affiliated with CBS or NBC. Nonprofit broadcasting accounted for 
i only 2 percent of total broadcast time. 

I .As with radio, the first great flow^ering of creativity on the Internet has 
come from ordinary people making material available via mailing lists or 
newsgroups or on the V/eb. Established media players such as the major tele- 
vision networks, though, are now trying to get in on the act. Will quirky, indi- 
vidualized, not-for-profit content disappear from the Web as it did in radio? 
It doesn’t look that way. What brought about the shift in radio content, more 
; than anything else, was government licensing. Congress made the judgment 
I that the broadcast spectrum was a scarce resource: to avoid interference, only 
a limited number of speakers could be allowed on the air, and those had to be 
licensed by the government. But there is no comparable “scarcity’* on the 
Net. No one is proposing (and the couns would not accept) a government 
licensing requirement for Web speakers. Further, because Internet communi- 
cation is so cheap, private speakers can make their voices heard without any 
need to make a profit from their speech. 



soned out by the computers plugged 
into the edges of the system. The net- 
work carries video, voice, and text on 
the same term's. It has the potential to 
make hash of a legal system that — 
until now — soned video into one reg- 
ulatory box. voice into a .seconu. and 
print into a third. 

In Retw r. ACLU, 1 17 S. Ct. 2329 
(1997), the Supreme Court rejected the 
argument that the justifications for 



intrusive regulation of broadcasting 
apply to the Internet. There was no 
basis, the Court concluded, for limit- 
ing the First Amendment protections 
available to speakers in the “vast 
democratic fora" of the Net. (Id. at 
2343) 

Cheap Speech 

As the Supreme Court noted in Rciw w 
ACLU, one of the most striking fea- 



tures of the Internet is the opportunity 
it offers individuals to speak to a mass 
audience at little cost. An ordinary 
person can sec up a Web site that is 
visited by many, or can disseminate an 
inlluential newsletter via E-mail. 
Some ordinary people today reach tens 
of thousands of regular readers on the 
Net at almost no cost. The Internet 
thus has put the lie to A. J. Liebling's 
sardonic ob.servation that “freedom of 
the press is guaranteed to all those 
who own one." By virtue of Internet 
technology, any person with a tele- 
phone line, an attractive message, and 
a knack for marketing can reach a sub- 
stantial audience. 

The cheapness of Internet commu- 
nication holds new possibilities for the 
Net as a democratic forum where reg- 
ular people can communicate in new 
ways. It also has led to a problem with 
awkward legal ramifications: spam. 
Spam is unsolicited commercial E- 
mail, such as advertisements for 
pornography and get-rich schemes, 
which appear unsolicited in the recipi- 
ent’s mailbox. (The term’s origins are 
unclear, but it probably derives from 
the “Monty Python" skit in which a 
group of Vikings drowns out all con- 
versation in a cafe by singing “Spam, 

spam, spam, spam ") It can be 

hugely annoying to open up one's 
electronic mailbox to find it clogged 
not with messages from friends and 
colleagues but with advertisements. 

Spam is possible because of the 
economics of electronic mail. If you 
are mailing advertisements through 
the U.S. Postal Service, it costs sub- 
stantially more to send 100.000 than it 
does to send 100. For each advertise- 
ment you send out. you must pay for 
the paper, the printing, and the 
postage. As a result, you will likely try 
to “targef ' your ad venise merit: that is, 
to send it only to people who are more 
likely to respond favorably. If you are 
sending out advertisements by elec- 
tronic mail by contrast, it costs no 
more to send 100,000 than to send 
100. Clogging the mailboxes of total 
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Strangers uidi unwarned ads. thus. 
lvH)ks like a eost-effeciive way lo 
advertise. 

There are now bills pending in 
Congress to regulate Internet spam. 
The bills pose difficult constitutional 
and policy quesiion.s; Would it be 
legal dimply to prohibit spam? How 
would the statute have to define spam 
m order to avoid encroaching on polit- 
ical speech? What if spammers were 
simply directed to place recipients on 
a "remove” list on request and not to 
send them mail again? These ques- 
iion> and others still need to he 
resolved. 

Contont Regulation 

Internet content is "as diverse as 
human thought.** [Reno w ACLl’. 1 P 
S.Ct. at 2335, quoting 929 F.Supp. 
824. 842 (E.D. Pa. 19%T) Anything 
that can he written or captured in a 
picture can likely be found on the 
Internet. Some of that material is of 
concern to legislators and government 
policy makers. For e.vample. Congress 
in 1996 enacted the Communications 
Decency Act (CDAl, banning the dis- 
play of "indecent” matenal on the Net 
(except in contexts where minors 
could not get access to it. e.g., Web 
Sites limiting access to persons with an 
"adult identification code”). The Act 
indicated that material would be con- 
sidered indecent if it showed or 
described sexual or excretory activi- 
ties or organs in a "patently offensive” 
way. The Supreme Court struck down 
the statute as unconslitulionah later 
aiticles in this issue of Update discuss 
that controversy. 

Sexually explicit speech, though, is 
not the only controversial speech 
transmitted over the Internet. Some 
governments object to speech v\iih 
certain political content: In Germany, 
for example, it is illegal to dis.seininate 
neo-Nazi speech over the Internet. In 
Singapore (and many other countries), 
it is illegal to post speech on the Inter- 
net criticizing the government. In a 
\arict\' of countries (including this 



one), controversies have arisen over 
Internet speech that was said to be 
defamatory. 

The Intcmci presents special prob- 
lems in this regard because of its glob- 
al nature: speech made available on 
the W'orld Wide W'eb is effect ivel\' 
available everywhere in the world. 
This makes ii hard to tell what coun- 
try's law govcnis liitemei activity or 
where a speaker can be sued. If I say 
derogatory things about you on my 
Web site, can you sue me in England, 
where the laws are more favorable to 
iibe! plaintiffs? Which country's law 
applies — that of England or the United 
Slates? If I sell computer software 
over the Iiuemei for a purcliaser to 
download electronically, am 1 subject 
lo the con.^urner protection and con* 
tract laws of every country' on the 
globe with an Internet connection? 
These questions of junsdietion over 
Internet-based transactions and speech 
come up in areas of law from banking 
to cnminal law to information privacy. 

Intellectual Properly 

Other controversies have arisen over 
intellectual property — copyrights and 
trademarks — on the Net. Copyright 
law, in large pan, governs the circum- 
stances m which it is permissible to 
make "copies” of somebody clse's 
work of authorship. W’hen you surf the 
Web and look at a picture on a distant 
Web site, are you making a "copy** of 
that picture, implicating the copyright 
law? Some lawyers say yes. In order 
for you to see the picture, they argue, 
a copy of the picture must be made in 
your compuier*s random access mem- 
ory. Others say no. That tleeting 
image, they explain, is not the son of 
copy that triggers legal obligations. 

The Internet has created new sorts 
of trademark problems. How should 
trademark law work in connection 
with the domain names that identify 
computers connected to the Internet.^ 
In general, different companies can 
have the same trademarks as long as 
consumers won't be confused — you 
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can buy both Dell books and Dell 
computers. But only one of them can 
have the <dell.com> domain name. 

Choke Points 

In law enforcement terms, the Internet 
is radically different from mass media 
such as broadcasting. Those media 
boast a relatively small number of 
speakers. Governments or private liti- 
gants can seek to enforce legal rules 
simply by monitoring speakers and 
laking legal action against them if they 
fail to comply. The Internet, on the 
other hand, boasts millions of speak- 
ers. It doe.sn't seem feasible to monitor 
each and every one of them and sue or 
prosecute them if they step out of line, 
.Some people have theorized, there- 
fore, that legal controls over speech 
will mean less in the Internet context. 

On the other hand, there are differ- 
ent ways enforce legal rules. For 
example, rather than filing individual 
law.suiis against .speakers they believe 
to be infringing their copyrights, copy- 
right holders instead will commonly 
send a letter to the speaker's Internet 
service provider (ISP). The Internet 
service provider will likely delete the 
offending material from its computers 
just to avoid legal hassles. The ISP 
thus becomes a "choke point” through 
which legal rules can be enforced 
against its subscribers. 

Congress has slated that an Internet 
service provider cannot be held 
responsible w'hcn a subscriber posts 
material that is said to be defamalor^^ 
It would impose a temfic burden on 
speech if ISPs felt obliged lo censor 
their subscribers' postings in order to 
avoid being sued for defamation. Con- 
gress is now considering legislation 
addressing the role of the Internet ser- 
vice provider when a subscriber is said 
to be violating copyright laws, ii is 
decisions like these, perhaps more 
than anything else, that will govern the 
dlcctive scope of legal rules govern- 
ing Internet speech. ♦ 
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ex on the internet 

From the concern that has been 
expressed, it would seem that the 
Internet is filled with sexuaih explicit 
material. In reality, while the Net does 
contain some sexually explicit materi- 
aL that matter constitutes only a small 
ponion of Iniemet content. For ihe 
World Wide Web. less than one-temh 
of one percent of Web sile^ are inde- 
cent. Despite this small proponion. 
sexually explicit material is easy to 
search out and even possible to stum- 
ble upon. Some publishers seem to 
intend such accidental exposure. Some 
pornographic sites have addresses 
identical, except, for example, for the 
suffix, to .sites that even an elemeniarv’ 
school student might tr\' to access for a 
school paper. The child who uses the 
wrong suffixes is in for a surprise. In 
other cases, the inclusion of young 
children among those gaining access 
may be unintentional. Nonetheless. 
Web searches using the names of 
movies popular with young children 
turn up sexually explicit sites. 

Concerns over children searching 
out or stumbling onto indecent rnateri- 
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al have led to the development of 
screening software. The software 
works in several ways. It may contain 
a list of sites containing pornographic 
material and block access to those 
sites. There are. however, so many 
sites and such regular changes in the 
content of some sites that keeping an 
accurate list of objectionable sites is at 
least difficult. The approach's inade- 
quacy is seen in the fact that the 
searches using children's movie titles 
have turned up Web links to sexually 
explicit siie.s, even with screening soft- 
ware running. The software can also 
block all Web sites with addresses 
containing character strings common 
to pornographic sites, but this ap- 
proach still allows access to porno- 
graphic sites not using such labels. 

Software can also screen for sexu- 
ally suggestive words or phrases, but 
this approach may block too little or 
too much. A program might block 
sites containing the word breast, but 
that w'ould include sites discussing 
breast cancer. Even fOr more sexually 
suggestive terms, few do not also have 
nonsexual uses. Screening based on 
possible sexual words might then bar 
access to imponant infonnation. On 
the other hand, the software may not 
block enough, It can screen only for 
text, so pictures remain unblocked. 

Communications Decency Act 

The United Stales Congress’ concern 
over potential exposure of children to 



Infonnation in this article is used 
in the Teaching Strategies 
on pages 37 and 41. 



Internet indecency led to the passage 
of the Communications Decency Act 
of 1996 (CDA). Tlie CDA made it a 
crime to transmit obscene or indecent 
communications to a recipient known 
by the sender to be a minor. The CDA 
also made it a crime to use an interac- 
tive computer service to send or dis- 
play in a manner available to a person 
under age 1 8 any communication that 
'‘depicts or describes, in terms patent- 
ly offensive a.s measured by contem- 
porary community standards, sexual 
or excretory activities or organs." 

Iniemet publishers were allowed a 
defense. They would not be liable if 
they took "good faith, reasonable, and 
appropriate actions" to prevent minors 
from receiving the communication by 
using any methods possible under cur- 
rent technology or if they required 
using a verified credit card or adult 
access code or personal identification 
number. 

The t DA was quickly challenged 
in couit. The President signed the 
CDA on February 8, 1 996, and on that 
very day. the American Civil Liberties 
Union (ACLU) went to federal coun 
seeking an injunction against enforc- 
ing the CDA, claiming that it was a 
violation of the First Amendment. A 
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similar action was filed in another fed- 
eral court by Joe Shea, the publisher of 
an electronic newspaper. Both district 
couns found the CDA to be barred by 
the First Amendment's protections for 
free expression. The government then 
appealed to the United States Supreme 
Coun. 

The Supreme Coun. in a case titled 
Reno V. ACLU, had little difficulty 
agreeing, in a relatively short opinion, 
that the CDA was unconstitutional. 
The Court expressed concern that the 
statute was not clear as to what was 
prohibited. One pan addressed maten’ 
al that is "indecent*’ while another sec- 
tion addressed material that depicts or 
describes sexual or excretory activities 
or organs in a way that is "patently 
offensive as measured by contempo- 
rary community standards.” The 
statute’s lack of definition for either 
the term or the phrase, combined with 
the different language used in the two 
sections, was seen as making people 
uncertain what the standards mean. 
Vagueness in criminal regulation of 
content is unacceptable because of 
what is known as the “chilling effect ” 
inhibitions on communicating protect- 
ed material out of concern that it may 
be held to be obscene or unprotected 
for some other reason. 

Vagueness was also not the only 
concern. The Court found that the 
CDA would lead to the suppression of 
a great deal of speech that adults have 
the constitutional right to send to and 
receive from other adults. That sort of 
effect is unacceptable, despite the gov- 
ernment interest in protecting children 
from harmful material, if there are less 
restrictive alternatives. Even the pro- 
hibition on sending indecent material 
to a recipient known to be a minor 
would have an unacceptable effect. If 
one member of a chat room v/as 
known to be a minor, the conversation 
of all the adult participants would be 
limited. 

The Court was also troubled by the 
possibility that the content of the Inter- 
net would become limited to that 






Tne Iniemei is not the first medium to raise the issue of sexually indecent 
material, material that is pornographic but not sufficiently offensive or 
explicit so as to be obscene. With regard to print material, Ginsberg v. New 
York. 390 U.S. 629 (1968), held that the distribution of a magazine contain- 
ing provocatively posed nudes to minors could be prosecuted, even though 
such photos would not be obscene if distributed to adults. It is also clear, 
however, that attempts to limit access by minors must not limit adult access. 

The difficulty with electronic media is that it is put out there for anyone 
to receive. The broadcaster or Web page publisher does not have the oppor- 
tunity to determine w'heiher or not each individual receiver is a minor or an 
adult. The issue of what effect such a broad and undifferentiated audience 
should have arose for the broadcast media in Federal Conmumications Com’ 
mission v. Pacifica Foundation, 438 U.S. 726 (1978). 

In Pacifica, the Supreme Court recognized society’s interest in protecting 
children from exposure to indecent material in broadcast programming. The 
Court held that it was constitutional for the FCC to restrict the broadcast of 
indecent material to hours when children would be less likely to be in the 
audience. The channeling of such material into late-night hours was the sub- 
ject of several lower court cases, resulting in rules limiting indecent broad- 
casts to between 10:00 P.M. and 6:00 A.M. 

Another important case involved a complete ban on telephone “dial-a- 
pom” services. The ban was declared unconstitutional in Sable Communica- 
dons V. Federal Communications Commission. 492 U.S. 115 0 989). The 
Court concluded that a ban on indecent, but not obscene, material could not 
be justified. Tlie exposure of children was limited by the fact that the services 
charged a fee. Furthermore, a total ban would unconstitutionally limit adult 
access. 

Much of the discussion of the constitutionality of the Communications 
Decency Act. prior to the decision being issued by the Supreme Court, was. 
not surprisingly, phrased in terms of whether the Internet is more like the 
broadcast media or more like a telephone. It is, of course, similar in some 
ways to each and differs from each in other ways. It is clear from the earlier 
cases, and from the Communications Decency Act case itself, that each new 
medium must be examined to determine whether and how children can be 
protected, without unconstitutionally limiting adult communication. 



acceptable in the least tolerant com- 
munity, An Internet publisher is not 
the same a5 a print publisher or movie 
producer, who can choose to limit the 
areas in which a magazine or movie is 
distributed or shown. The Internet is 
available to all, and the possibility of 
prosecution in a less tolerant town 
would limit the material available to 
everyone, even to those in places that 
arc more tolerant, The Court also saw 



as a problem the possible application 
of the CDA to parents who might send 
material to their own children that 
other members of the community 
would consider inappropriate. 

The Court also said that the defens- 
es die statute provided were inade- 
quate to save the CDA. The tedmolo- 
gy spoken of simply does not current- 
ly exist. While credit cards arc a possi- 
bility and are required by some Web 
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publishers, the venficaiion of credit- 
card numbers is an expense that would 
prevent marginally profitable or non- 
commercial publishers from making 
indecent material available. 

Current Attempts at Regulation 

Despite this initial setback. Congress 
is not willing to give up on its efforts 
to protect children from the porno- 
graphic material that exists on the 
Internet. Senator Dan Coats, who with 
Senator James Exon introduced the 
original CDA, introduced a bill this 
year designed to avoid some of the 
CDA’s difficulties. Representative 
Michael Oxley introduced a similarly 
worded bill in the House of Represen- 
tatives. The bills attempt to eliminate 
the vagueness concerns and also limit 
the application of the bill to commer- 
cial entities on the Web. Chat rooms, 
bulletin boards, and ordinary E-mail 
would be unaffected. Specifically, the 
bills prohibit commercial distribution 
of materia] that is harmlul to minors to 
persons under \1 years old. They 
define “material that is harmful to 
minors'* as material that 

i. taken as a whole and with 
respect to minors appeals to a 
prurient [that is, shameful) inter- 
est in nudity, sex. or excretion*. 

ii. depicts, describes, or represents, 
in a patently offensive way with 
respect to what is suitable to 
minors, an actual or simulated 
sexual act or contact, actual or 
simulated normal or perverted 
sexual acts, or a lewd exhibition 
of the genitals; and 

Hi. [in the language of the Oxley 
bill and what will probably be- 
come the language of the Senate 
bill] taken as a whole lacks seri- 
ous literary, artistic, political, n 
scientific value for minors. 

That definition is similar to one used 
in a New York statute banning the dis- 
tribution of such material to minors, 
and the Supreme Court, in 1968 in 
Ginsberg v. New York, 390 U.S. 629 
(1968), found the statute constitution- 



al: so it might, at least with some 
minor charges, avoid the vagueness 
problem. There would remain, howev- 
er. concern about the community by 
which these standards are to be 
judged. 

There are other problems as well 
Wliile the courts have recognized a 
compelling governmental interest in 
protecting children from material that 
is harmful to them, any such attempt 
must not significantly or unnecessarily 
limit adult access. In the CDA case, 
this came down to whether the defens- 
es provided in the statute would really 
allow the conveyance of indecent 
material to or among adults. Chat 
rooms and list servs presented prob- 
lems for the CDA, since if one partici- 
pant was known to be a minor, every- 
one was limited in the material he or 
she could communicate. Senator 
Coats’ bill avoids that problem by its 
limitation to the Web and to commer- 
cial publishers. There may, however, 
still be problems with that limitation. 
The bill does not define “commercial 
distribution." and, while some Web 
publishers may be clearly commercial, 
others may find their status unclear. 
Representative Oxley’s bill does add 
some specificity by defining those 
engaged in the Web business as devot- 
ing time or labor “as a regular course 
of trade or business, with the objective 
of earning a profit, although it is not 
necessary that the person make a prof- 
it or that [the activities] be the per- 
son’s sole or principal business or 
source of income.” Even with this 
addition, the vagueness issue will cer- 
tainly be raised. 

Even for commercial publishers, 
the defense granted by the bill may not 
be adequate to quiet First Amendment 
concerns. 'Fhe Web publisher has a 
defense if it requires the use of a “ver- 
ified credit card, debit card, adult 
access code, or adult personal identifi- 
cation number or in accordance with 
other procedures as the Commission 
may prescribe.” One of the lower 
courts in the CDA case expressed con- 



cern over that statute’s credit-card 
defense. The court argued that not all 
commercial publishers could absorb 
the costs of requiring and verifying 
credit cards. The Oxley bill’s inclusion 
of those not in fact earning a profit 
among commercial publishers would 
certainly keep this concern alive. 

Even the requirement of adult 
access codes or identifications may 
present problems. In the context of 
cable television regulation, the 
Supreme Court expressed concern 
over a requirement that cable viewers 
who wish to access indecent material 
request unblocking of the cable signal 
in writing. The concern was that 
potential viewers would be chilled by 
the possibility of exposure of the fact 
that they had requested such access. 
Here, too, some adults might be 
chilled in obtaining access to indecent, 
but protected, material. 

An alternative route to protecting 
children was offered in a Senate bill 
introduced by Commerce Committee 
chair Senator John McCain, joined by 
the ranking minority member of the 
committee, Senator Ernest Rollings, 
and Senators Coals and Murray. Sena- 
tor McCain’s bill requires all schools 
and libraries receiving federal funds 
for Internet access to install filtering or 
bk^cking software to prevent access by 
chi'ldren to material deemed inappro- 
priate for minors. The determination 
of what is appropriate for minors is to 
be made locally without federal direc- 
tion or review. Libraries need not 
install filtering software on all their 
computers but must make one such 
computer available to minors. 

It is clear that the federal govern- 
ment may attach conditions to the 
receipt of federal funds. The condi- 
tions must be related to the purpose of 
the funds, and here both concern mak- 
ing the valuable aspects of the Internet 
widely available. The conditions must 
also, however, not themselves be con- 
stitutionally barred. The McCain bill 
raises fewer problems Lhan the Coats 
and Oxley bills, but it is likely to be 
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challenged. The community standards 
10 be used arc clearly those ol’ the 
locality. There is liitle or no chilling 
e fleet on publishers. There is also a 
much smaller effect on adult access 
ihan was present in the other bills. 
Adults might be affected if a library- 
had only one Internet access computer 
and its required filtering software 
could not easily be turned off for adult 
use. This limited effect on adults not 
being able to use others‘ equipment to 
access blocked material might be justi- 
fied* if the requirement is necessary to. 
and does, protect children. 

The difficulty here is that which 
was already discussed in considenng 
the CD A. The filtering programs do 
not filter out enough harmful material. 
They also may filter out too much 
valuable material. As the ACLU has 
pointed out, a teacher could not assign 
Internet research on female genital 
mutilation or abortion rights since 
blocking software typical ly bars 
access to sites with information on 
these topics. An approach that fails to 
protect minors, while blocking consti- 
tutionally protected material from 
child or adult acce.ss, may be of ques- 
tionable constitutionality. 

Can the internet Be Regulated? 

Despite the concerns expres.sed over 
the constitutionality of the approaches 
offered, there may still be ways lo pro- 
tect children from the effects of expo- 
sure to indecent material. The 
Supreme Court, in Roth v. United 
States, 334 U.S. 476 (1937f recog- 
nized that obscene material is not pro- 
tected by the First Amendment. Miller 
r. California. 413 U.S. 15 (197.3). pro- 
vided the Court's definition of obscen- 
ity as asking 

i. whether “the average person, 
applying contemporary commu- 
nity standards" would find that 
the work, taken as a whole, 
appeals to the pirurient interest; 

ii. whether the work depicts or 
dc.scribes in a patently offensive 
way sexual conduct specifically 



defined by the applicable state 
law; and 

iii. x^hether the work, taken as a 
whole, lacks seriou.s literary, 
artistic, political, or scientific 
value. 

Funherniorc. ilie Ginsberg case on 
which the Coats bill is based recog- 
nized that material may be obscene for 
minors, if distributed to minors, even 
though it would not be obscene when 
distributed to adults. That is. when dis- 
tributed to a minor, the material is 
judged for its prurience. olTensiveness. 
and value based on what is acceptable 
for minors. Any limitations on the dis- 
tribution to minors must not, however, 
infringe on adult rights to obtain such 
material. 

I have suggested a requirement that 
all software used to post lo or publish 
on the Iniemei provide senders or pub- 
lishers an option to make their materi- 
al available to all or to adults only. 
Receiving software would be required 
to h.ave an option to be set by parents 
lo receive only material indicated as 
suitable for all. Each Web publisher or 
other Internet mailer or poster would 
rate his or her own material as to its 
suitability for minors, with the page or 
message containing a signal indicating 
suitability or non suitability for minors. 
Parents could then use software to 
screen out material that is rated as 
unsuitable. Publishers or senders 
would be liable only if they fail to 
attach a signal to material that is deter- 
mined to be obscene as to minors. I 
also suggest rules regarding links that 
strongly limit any liability for material 
found on those pages. 

Adults are free to communicate 
indecent material to each other and 
may receive such material without 
providing identification. The only 
chilling effect is the potential decision 
to make material unavailable lo 
minors that may not be obscene for 
minors, but even then, minors whose 
parents consider them mature enough 
to view such material would have 
access. 



Even this approach has at least one 
potential w'eakness, and it is a weak- 
ne.ss that all regulatory attempts will 
face. Universal access to the bitemei 
makes the community standards 
against which prurient interest and 
(OlTensiveness are judged a problem. 
While the community might be 
defined as the Internet comrnuniry, 
any trial will take place in a real com- 
munity, and the standards of the least 
tolerant may govern. This i.s a poten- 
tial problem for all Internet regulation. 
It is. however, possible that the Court 
will decide that community standards 
as to what is appropriate for minors is 
not as different from community to 
community as it is for adults. If society 
is to be allowed to provide children 
any protection from Internet indecen- 
cy. some such concession will be 
required. ♦ 
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I Who Am 
I I? 

They are the pick- 
pockets of cyber- 
space. With a computer, your 
name, and Social Security number, 
they can buy cars with your credit 
cards and transfer money out of 
your accounts. And who do the 
authorities come looking for when 
payment is due? With SI 17 billion 
in financial transactions estimated 
to occur on line by the year 2000. it 
may just be the crime of the millen- 
nium, One device cyberpolice have 
cooked up to protect your privacy: 
biometric ID.s — the computer scans 
your eye or fingerprint to deienninc 
if you are who you say you are. 

Adapted from ABA Experience, 
Spritu^ 199S p. 25. 
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An interesting news item recently appeared in the national 
press. It seems the A.merican Family Association's (AF.A) 
Web site is being blocked by CyberPalrol. a popular brand 
of blocking software used b\ some public libraries and 
schools. The AFA is a vcr>' conservative religious organi- 
zation and, ironically, a strong supporter of government 
restrictions on the Internet. According to their own Web 
site, the AFA “stands for traditional family values, focus- 
ing primarily on the influence of television and other 
media — including pornography — our society." 

So why would CyberPatrol — one of the most popular 
blocking software programs on the market — decide to 
block that organization's Web site from view? There's 
nothing violent, illegal, or pornographic on the AFA's Web 
site. Far from it! 

It turns out the AI-A's Web site was placed on Cyber- 
Patrol's “Cybemot" list because it expressed “intolerance." 
which is defined as “pictures or text advocating prejudice 
or discrimination . . . Since the AFA is opposed to homo- 
sexuality on religious grounds, its Web site was deemed to 
be “intolerant.” Many people and organizations, including 
the ACLU, .strongly disagree with the AFA's position on 
homosexuality, but we would never suggest that they do 
not have the right to express their opinions through the 
written or spoken word. That would be totally inconsistent 
v/ith freedom of expre.ssion, which is the ver\' backbone of 
America’s constitutional democracy. 

That, of course, is the problem w'ith censorship. People 
lend to like it svhen it is used to censor things they don't 
like. But censorship is like poison gas: when the political 
winds shift, it blows right back in the opposite direction. 

Making the use of blocking software by public libraries 
and schools mandatory' is the government's latest attempt 
to regulate and restrict the Internet. Its first attempt, the 
1996 Communications Decency Act, made it a crime to 

Loren Siegel is director of public education for the ACLU 
in New York. 



publish “indecent" communications on line. That law was 
declared unconstitutional by the U.S. Supreme Court in 
Reno r. ACLU. In a 7-2 decision, the nine justice.s ruled 
that the Internet was a free speech zone that deserved the 
same First Amendment protection as books, news-papers, 
and magazines. Even '‘indecent” expression, as long as it 
was not legally obscene, could not be censored or pun- 
ished. 

Now that government (federal, state, and local) cannot 
practice direct censorship by outlawing certain kinds of 
expression, ii is relying on blocking .software instead. An 
increasing number of city and county library boards have 
recently forced libraries to install blocking programs, often 
over the objections of librarians and library patrons. And in 
March of this year, the Senate Commerce Committee 
passed the Internet School Filtering Act, which will, if 
enacted, require all public libraries and .schools receiving 
federal funds for Internet access to use blocking software. 

T'he American Civil Liberties Union, the American 
Library' Association, and many other groups who care 
about free speech are strongly opposed to laws that require 
schools and libraries to use blocking software. How does 
block ng software work? Blocking software can be 
installed in individual or networked computers. It works 
together with a Web browser (like Yahoo, Magellan, and 
Alta Vista) to hide or prevent access to certain Internet 
sites. Depending on the software company in question (and 
there are many), blocked categories may include hate 
speech, criminal activity, sexual speech, “adult” speech, 
violent speech, religious speech, and even sports and enter- 
tainment. Some software companies hire people to browse 
the Internet looking for sites that should be blocked. Others 
use automated search tools. 

Since whatever is blocked ultimately depends on artifi- 
cial intelligence, mistakes are made, from the sublime to 
the ridiculous. In general, the blocking lends to be far too 
broad, sweeping completely innocent material into the mix 

continued on page 14 
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Tlie government has a difficult job looking after tlie public 
health, safety, and welfare. Congress pa.ssed the indecency 
provisions of (he Communications Decency Act tCDA) to 
protect minors from finding or being assaulted by on-line 
pornography. One of the arguments voiced against the 
CDA was that the United States didn’t need more laws to 
deal with pom on the Net because parents should just use 
the developing filter software to protect their children at 
home. Now the anti-government forces are attacking the 
filters as too restrictive, and the ACLU and American 
Library' Association oppose installing filter programs on 
school and library systems, even for children. We cannot 
allow the adult population to see only what is suitable for 
children, but we also can't condemn children to seeing 
what is unsuitable even for adults. 

Whether they want it or not. young and old Web surfers 
get unsolicited E-mail offering pom for sale. If they even 
peek at a porn site, they'll get smut spam inviting them to 
come hither to even more sites. The pom syndicates offer 
free teasers and sell hard-core pictures on thousands of 
xxx.com Web sites. The Usenet’s alt.sex newsgroups pro- 
vide free bulletin boards for ‘'pom pirates” to trade the 
most extreme kinds of pornography, what the syndicate 
wouldn't dare sell in the back-alley pom shops of New 
York or San Francisco. Unfortunately, these explicit sites 
are not limited to adults and there is little self-regulation. 

In the CDA case, the Supreme Coun affirmed that 
“Transmitting obscenity and child pornography, whether 
via the Internet or other means, is already illegal under fed- 
eral law for both adults and juveniles.” It is a felony to 
upload or download obscene materials and to .send, 
receive, or pos.sess child pom. but law enforcement cannot 
possibly prosecute all the offenders and the law alone does 

Bruce Tavlor is pre,sident and chief counsel for [he 
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not deter them. The Net has group sex. incest, torture, be.s- 
tiality, excretory, and child sex images that could be crim- 
inally prosecuted in any coun under federal and state 
obscenity and child pornography laws. It is a serious prob- 
lem; one that 1 think threatens the Internet’s ability to be a 
universal medium for people of all ages, incomes, and 
nationalities. 

We at the National Law Center for Children and Fami- 
lies (NLO are proponents of filters as a least restrictive 
alternative to criminal prosecutions to restrict the traffic in 
illegal obscenity and child pornography to adults and to 
restrict the instant availability of hamiful pornography to 
minors. We believe a good filter is a necessity for home 
computers used by adolescents and young teens. We also 
believe a selective, non-agenda-based filter should be used 
on school and library terminals for minors. If existing laws 
were vigorously and fairly enforced, there would not be 
the explosion of child porn and hard-core obscenity on 
line, and no restrictions should be needed for adult termi- 
nals. As it is, however, obscenity and child pornography, 
being illegal even for “consenting” adults, should be 
restricted by technical filtering methods until and unless 
law enforcement is successful in curtailing it on the Web 
and Usenet. 

We support filtering Net access to block out pornogra- 
phy that is w'ithin the scope of federal and state obscenity 
laws, meaning hard-core pornography with sexual penetra- 
tion clearly visible and all explicitly .sexual images of chil- 
dren. Since schools, businesses, and libraries have no con- 
stitutional right to such unprotected material, it is our opin- 
ion that they should use available filter software and serv- 
er programs to block illegal ob.sccnity and child pom from 
entering their computer terminals, just as they do by keep- 
ing hard-core films and magazines out of their physical 
collections. (Two NLC legal memos on filter use are avail- 
able at FilteringFacts.org, a pro-filter librarian group, 
as well as at NationalLawCenter.org.) Parents can then set 
their home filters to restrict more if they choose. 

continued on pa^e 15 
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ni' nbjecrionablc maierial. Typical examples of blocked 
\vords and letters include .v.vx uhidi ends up blocking 
Super Bowl XXX sites; breast, which blocks Web sites 
about breast cancer: and the consecutive letters .v, v, and .v, 
uhich block sites containing words like sexton and Mors 
cxplorntion! 

Bloeking software can be a useful tool for parents, and. 
in fact, that is what the Supreme Court said in Reno r. 
ACLU: ‘ It is a reasonably effective method by which par- 
ents can prevent their children from accessing material 
which the parents believe is inappropriate." (Emphasis in 
original.) But in the hands of the government, blocking 
software can become an instrument of censorship and 
repression, 

CvberPairoL for example, is currently installed in a 
number of public libraries, including libraries in Austin. 
Texas, and Boston. Massachu.setts. on computer terminals 
used by minors. (If Senator John McCain. R-Ariz.. has hi.s 
way. programs like CyberPalrol will be installed in most 
Nchool and public libraries in ilie country. Sen. McCain is 
sponsoring the Iniemei School Filtering Act.) .Among 
other categories. CyberPatrol blocks maierial on the Inter- 
net deemed to be “FullNude.’' defined as “pictures expos- 
ing any or all portion.s of the human genitalia." and “Sex- 
.Acis." defined as ’•pictures or text e.xposing anyone nr any - 
thing involved in explicit sexual acts , . . According to a 
repon by The Censorware Project, the following Web sites 
are completely blocked by CyberPatrol as falling within 
one or both of those banned categories: 

Creature’s Comfort Pet Care Service. The Web site of a 
married couple who walk dogs and ()rovide in-home care 
for pets while their owners are away. Nothing 'FullNude" 
or '’Se.xActs" was found by The Ccn.sorware Project, 

The National Academy of Clinical Biochemistry. Not 
very' explicit, unless you consider draft recommendations 
on the use of cardiac markers in coron:iry artery disease to 
he explicit material. 

Explore Underwater Magazine Online. Contains a photo 
art gallery' that is not the lea.st bit “FullNude" or “Sex- 
Acts." 

Another blocking software company. Net Shepherd 
Family Search, claims to have rated 97 percent of the Eng- 
lish language sites on the Web. According to a repon by 
the Electronic Privacy Information Center (EPIC), Net 
Shepherd's filtering mechanism “prevented children from 
obtaining a great deal of useful and appropriate informa- 
tion that is currently available on the Internet." For exam- 
ple, EPIC found that if you conduct an unblocked search 
for “American Red Cross" on one search engine, you were 
refeired to almost 40.000 documents. But if you used the 
same search engine together with Net Shepherd, that num- 
ber produced only 77 hits. “The search engine filter had 
blocked access to 99.8 percent of the documents concern- 



ing the American Red Cross that would otherwise be avail- 
able on the Internet." EPIC found .similar results w'hen it 
conducted searches for the Child Welfare League of Amer- 
ica. UNICEF, and United Way. 

There are lots of things libraries and schools can do to 
ensure that young people are not exposed to inappropriate 
maierial. shon of blocking access to a huge portion of what 
is available on the Imemei. One idea is to require .students 
to take a seminar similar to a driver's education course. 
The seminar would emphasize the clangers of disclosing 
personal information such as your address, communicating 
with strangers about personal or intimate matters, and rely- 
ing on inaccurate Inteniet resources. Another is to develop 
“acceptable use policies." as some .schools and libraries 
have already done, instructing parents, teachers, students, 
librarians, and patrons on the proper use of the Internet. 

This fall, a federal coun in Virginia will hear the first 
legal challenge to the use of blocking software in a public 
library. The ACLU is suing the library* board of Loudoun 
County on behalf of a number of groups and individuals 
whose Web sites have been blocked from view, including 
Sergio Aran, a popular Mexican artist and rock singer: Rob 
.Mor.se, an award-winning columnist for the San Francisco 
Examiner: and John Trover, creator of ‘The Safer Sex 
Page." 

The congressional debate o\’er the Imemet School Fil- 
tering Act will also be gathering steam. Young people have 
a real slake in the outcome of these events. The evolving 
law of the Internet will detennine v/heiher or not children, 
in particular, and people, in general, will have an “infor- 
mation superhighway” that is free of arbitrary, overbroad, 
and narrow-minded government regulation. 

You can follow the progress of both the legislation and 
the Virginia trial on the ACLU's Freedom Network Web 
site: himl://aclu.org/ ♦ 



8 Death Row 

on the Web 

Dean Carter has a Web page called ‘'Dead 
Man Talkin'" Carter is on San Quentin’s 
Death Row in California for murdering 
five women and raping two others. He .sends his columns 
to Alex Bennett, a radio talk show host, who posts them 
on the Web. George C illins, whose daughter was killed 
by Carter, is so enrag d by the murderer’s access to the 
Internet that he has s aned his own Web page, Citizens 
for Law and Order "i alking. He also launched a cam- 
paign urging companies to stop advertising on Bennett’s 
radio program. Meanwhile, California prison officials 
are considering what limits should be placed on prison- 
ers’ free speech. , , , 

Adapted from ABA Human Rights. 

Sprinf^ J996. p. 20. 
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coTuimted from page 13 

Today’s filtering programs work very well and don’t 
make most of the mistakes attributed to them by "anti- 
censorware" advocates. They often say that filters block 
breast or se.x references or other innocent material. The 
truth is that America Online (AOL) added breast to its 
word-blocking list two years ago, for about a week, until it 
was discovered that it blocked breast-c^mcer sites. Anti- 
filtering activists also accu.sed the X-Stop program of 
blocking a Quaker site and other links. If it ever did, cur- 
rent editions of X-Stop’s “Librarian” and filters such as 
NetSheperd. N2H2. Net Nanny, and CyberPaurol have cor- 
rected such early developmental mistakes. Don’t believe 
everyiiiing you hear, check out the facts for yourself. 

The net is so potentially promising that universal access 
should be a goal for both adults and children. We must 
solve the problem of how to allow minors and students 
access to the Iniemei's vast storehouses of information 
without admitting them to the *'aduir bookstores in the 
dark comers of the Web. These are tough questions with no 
easy answers, but that’s why ’'censonng” the Internet is 
today’s Great Debate. ♦ 
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on the Internet 

What are the conflicts between proposed new privacy laws and 
freedom of information? 

Solveig Singleton 
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n ew fears about privacy are 
fueled by alarming news siones 
about information leaked from 
electronic databases or over the Inter- 
net. In Oregon, someone posted on the 
Intcmei a copy of state Department of 
Motor Vehicles records (available for 
sale from the state for $222), enabling 
anyone to match a vehicle license 
number with the vehicle’s registered 
user. A naval officer named Timothy 
McVeigh (no relation to the Oklahoma 
City bomber) was discharged from the 
Navy when an employee of America 
Online disclosed McVeigh's identity 
and homosexual status to a Navy 
investigator. McVeigh sued the Navy 
and America Online, won, and will 
receive an undisclosed sum and retire- 
ment from the Navy with full benefits. 
Many people are now aware that Web 
sites can use small tag files called 
“cookies" to sun'eptiliously collect 
and keep information such as a visi- 
tor's E-mail address. 

These alarming stories have led 
some to call for new laws to protect 
our privacy. Are such laws needed? 
Many would say they are. A recent 
survey reports that the number of peo- 
ple “somewhat concerned" about 
threats to their privacy grew from 6^1 
percent in 1978 to 82 percent in 1995. 



Solveig Singleton is director of infor- 
mation studies at the Cato Insritute in 
Washington, D,C, 



Internet users' concerns about what 
might happen to data collected from 
them on line may be holding back 
electronic commerce. Over 70 percent 
of 9,300 consumers who responded to 
one on-line survey are more concerned 
with privacy on the Internet than about 
information iransmiiied by phone or 
mail. 

To decide what kinds of privacy 
protections might be needed in the 
digital age. we should consider care- 
fully how privacy has been defined in 
the past. It is also important to consid- 
er potential conflicts between privacy 
and freedom. 

What iis Privacy? 

Privacy is not easy to def.ne. One clas- 
sic definition of privacy is the “right to 
be left alone." But this definition is too 
sketchy for most purposes. Because 
many of our actions affect and interest 
other people, we do not always have a 
right to be left alone If we do not pay 
our bills, we can hardly complain if 
our creditors begin to send us letters 
and make phone calls. And while we 
might find nosy neighbors or persis- 
tent salespeople annoying, wc would 
not expect a right to throw them in jail 
or drag them into a lawsuit. Besides, 
many of us sometimes enjoy being 
nosy or annoying ourselves. As much 
as we value privacy, we value freedom 
as well. We also value information 
about those we live and work with. 



Information in this anicle is used 
in the teaching Strategy 
on page 41. 



Someone once commented that wc 
want pnvacy for ourselves but infor- 
mation about others. 

Part of the problem with defining 
privacy is that the teiTn is used in .so 
many situations in which w*e fed that 
others have intruded upon our lives, 
llicse situations can be very' diffcieni 
from one another. Some examples 
include cases in which 

a. the police break down a man’s door 
and seize his computer without a 
warrant; 

b. a woman who is HIV positive 
learns that her doctor has told one 
of her neighbors about her medical 
problems; 

c. a student learns that her classmates 
are discussing her behavior at a 
recent pany; 

d. a Web site you used to order pet 
supplies sells its list of customers to 
a humane society, which sends you 
a letter asking for a donation. 

Some of these invasions of pnvacy are 
perfectly legal; others are not. But they 
are very' different from one another, 
and it would be difficult to come up 
with a definition of privacy that 
describes all of them. Looking at each 
case, however, helps us describe dif- 
ferent kinds of privacy problems. 
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Privacy and Pt operty Boundaries 

In Example a, the police have violated 
the Fourth Amendment of the United 
States Constitution. The Founh 
Amendment requires the police to get 
a warrant to search our "persons, hous- 
es, papers, and effects** (courts allow 
them to conduct a search without a 
warrant in emergency situations). This 
amendment is the foundation of U.S. 
citizens’ rights to privacy against the 
government, but the amendment does 
not even mention the word privac\. 
The privacy rights protected by the 
Fourth Amendment are defined by 
ordinary property rights: our right to 
control our own bodies, houses, 
papers, and other belongings. Ordi- 
nary' property rights, like the fence 
around your house, help us define 
many privacy violations. Someone 
who glances in your window as he 
walks by on the street probably hasn't 
violated any law, but a Peeping Tom 
who crosses your lawn to peer in has. 

New technology makes ordinary’ 
property rights less useful in defining 
privacy. Suppose the police use 
infrared film to see what is happening 
in your house without actually enter- 
ing your property? Or a neighbor 
standing on his own property aims a 
digital camera in your window? Here 
courts have said that a privacy viola- 
tion occurs when our reasonable 
expectations of privacy aie violated. 
The problem is, this definition is cir- 
cular. If a court rules that the police 
may use infrared film without a war- 
rant. then you will not expect activities 
in your house that generate heat to be 
private. If the court ruf^s the other 
way, tlien you can expect privacy. Per- 
haps this is why lawyers say that ‘‘hard 
cases make bad law.” 

Problems with security — protecting 
property — are probably the most 
important category of privacy prob- 
lems holding back Internet commerce. 
Many people are reluctant to use their 
credit card numbers to buy goods and 
.services on line, fearing that card num- 
bers will be intercepted by hackers. 



Credit-card fraud, of course, is 
already illegal. The best way to 
improve Internet security in this area 
is not to pass new laws but to use bet- 
ter technology to protect against hack- 
ers. Strong encryption technology, for 
example, allows us to use powerful 
mathematical algorithms to encode E- 
mail and other messages so that only 
the intended recipients can read the 
message. 

New laws w'ere required, however, 
to protect Internet privacy against 
unwarranted (no pun intended) intru- 
sions by overzealous law enforcement 
officers. The Electronic Communica- 
tions Privacy Act of 1986 was passed 
to require police to obcain a warrant 
before reading our E-mail. 

Privacy, Contract, and a Special 
Case: Medical Privacy 

Some privacy rights grow out of spe- 
cial relationships. For example, 
lawyers are expected not to discuss 
clients’ cases with outsiders. Indeed, 
an expectation of confidentiality can 
be formed by any contract. 

A contract is a legally enforceable 
agreement between two people to 
exchange goods or services. Contracts 
are an important kind of law. just like 
the statutes enacted by Congress, even 
though no congressional representa- 
tives vote to approve contracts, A con- 
tract need not be a wntten document. 

A contract can be formed without any 
words being spoken if both parlies 
understand what they are expected to 
do. 

Thus, privacy rights can be created 
whenever someone makes a legally 
enforceable promise to keep certain 
inrormaiion secret (though not all 
promises are legally enforceable). The 
America Online employee who told 
the Navy investigator about Timothy 
McVeigh’s on-line identity, for exam- 
ple, violated the privacy terms of 
America Online’s agreement v/ith its 
subscribers. 

Example b, the gossipy doctor, pro- 
vides another good example of a viola- 
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lion of privacy rights created by cus- 
tom and agreement. Here the privacy 
rights are defined by the terms of a 
patient's relationship with her doctor. 
Confidentiality has always been an 
important aspect of a doctor’s relation- 
ship with his or her patient. Physicians 
in ancient Greece promised to “all the 
gods and goddesses'* to protect the pn- 
vacy of medical information according 
to the Oath of Hippocrates: 

Whatever, in connection with my 
professional service, or not in 
connection with it. I see or hear, 
in the life of men, which ought 
not to be spoken of abroad. I will 
not divulge, as reckoning that all 
such should be kept secret, 
lire American Medical Association 
(AM A) has updated the oath to say 
"that whatsoever you shall see or hear 
of the lives of men or women which is 
not fiitinn to be spoken, you will keep 
inviolably secret.” The concern is that 
a patient will not honestly describe his 
or her symptoms to a doctor if the 
patient fears his or her illness will 
become fodder for gossips. Well- 
established custom, then, leads 
patients to expect that doctors will 
keep medical information private. In 
medical ethics, privacy is defined as 
one’s right to give consent before 
information about oneself is relayed to 
third parlies. Doctors who violate this 
expectation can expect to be sued and 
disciplined by the medical board. 

Special problems with medical pri- 
vacy arise because of the role of gov- 
ernment and insurance companies in 
paying for medical care. Medicare 
fraud costs taxpayers billions of dol- 
lars every year. As a reaction to this, 
there is a great deal of pressure to give 
Medicare auditors easy access to 
patients* medical record.?, even with- 
out a warrant. 

Gossip and Privacy 

The gossiping classmates in Example 
c did not violate any law. although the 
subject of their discussions might 
become very unhappy. We might talk 
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about gossip as a violation of privacy 
and frown on gossips, but the courts 
have no power to enforce one‘s desire 
not to be the subject of gossip. If your 
neighbor is spreading rumors about 
the time he or she saw a police officer 
knocking on your door, you probably 
will not win if you tried to sue him or 
her. Why do we allow this? 

One theory is that gossip is just not 
very harmful. One early anicle on pri- 
vacy was authored by Louis D. Bran- 
deis (later Justice Brandeis of the 
United States Supreme Court) and 
Samuel D. Warren in 1 890 (Samuel D. 
Warren and Louis D. Brandeis, ‘The 
Right to Privacy,'* 4 Han'ard Lan 
Review 193 (1890): 195). Brandeis 
and Warren argued that *’as long as 
gossip was oral . . . [one's] peace and 
comfon w^ere ... but slightly affected 
by it.*’ 

But this theory is plainly wrong. 
Historically, gossip exchanged within 
some small communities could cause 
terrible haiai indeed, because public 
commentary within those communi- 
ties had powerful influence over oth- 
ers’ lives. One anthrofiologisi notes 
that even today in an isolated Spanish 
village, “people live very close to one 
another under conditions which make 
privacy difficult. Every' event is 
regarded as common property and is 
commented upon endlessly. . . . Peo- 
ple are virtuous for fear of what will 
be said.” The reason that we allow 
gossip, then, cannot be because it has 
little impact on our lives. Today most 
people do not live in small, isolated 
towns, but our schools and workplaces 
continually expose us to the opinions 
of others. 

A better reason is that we allow 
gossip because we need and value the 
free exchange of information. 
Although gossip h sometimes inaccu- 
rate and often irrelevant, it can serve 
an important social function. Is the 
new student someone you might want 
to become friends with or date? Dees 
the new employee drink too much or 
have some other problem that might 



18 UPD.ATE ON LAW-RElATt'D ?.DV 



make him or her unreliable? Can you 
trust the new neighbor's son to take 
care of your children for the after- 
noon? Although ^.ossip might be inac- 
curate. it might be better than having 
no information at all. Human societies 
tend to gossip about w'hatever is 
important to their social and economic 
developmem. In Lapland, for exam- 
ple, people gossip about the theft of 
reindeer. Anthropologists describing 
other cultures note that “when individ- 
uals are dependent on one another for 
cooperative hunting, farming, or herd- 
ing or for access to wage labor, gossip 
and the reputations it creates can have 
serious economic consequences.” 

An attempt to outlaw goss’^ in the 
name of privacy would contlici direct- 
ly with the imponance we place on the 
freedom of informauon. Of the exam- 
ples of privacy Ave have examined so 
far. this is the first conflict between 
privacy and freedom. Allowing the 
police to conduct searches only with a 
warrant does not limit our freedom, it 
protects it. Expecting a doctor to keep 
information confidential does not limit 
his or her freedom, since he or she 
agreed to respect the patient’s privacy 
to begin with. But outlawing gossip 
would put a stop to the perfectly ordi- 
nary human activity of noticing what 
someone else is doing and comment- 
ing on it, 

Frivacy Versus Free Speech 

The conflict between privacy and free- 
dom of information emerges most 
clearly in thinking about tabloid news- 
papers like the National Enquirer, 
which often contain stories based on 
gossip and rumor. Rumors fuel many 
stories that circulate in the more 
respectable mainstream press as well. 
Any attempt to regulate this would 
obviously conflict with First Amend- 
ment rights of free speech. 

When Brandeis and Warren wrote 
their famous article on privacy, they 
worried that “the press is overstepping 
in every direction the obvious bounds 
of propiiety and of decency" — a con- 
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cem echoed today in the outcry 
against the “paparazzi" who pursued 
Fhinccss Diana. Brandeis and Warren 
argued in favor of the creation of new 
privacy rights to stop the press from 
printing scandalous stories. But they 
failed to consider whether creating 
new rights to restrict the press would 
violate principles of free speech. In 
1890, this lapse was not surprising, as 
couns in the late 19th century were 
hostile to free speech. Today, howev- 
er, we understand that taking free 
speech seriously means allowing the 
freedom of information even when 
that information is not perfectly accu- 
rate or obviously important. 

After Brandeis and Warren’s ani- 
cle, some judges began to recognize a 
hodgepodge of ton claims based on 
privacy. In our legal system, winning 
a lawsuit based on a tort gives one the 
right to get money from his or her 
opponent (so even though O. J. Simp- 
son was found not guilty of murdering 
Nicole Brown Simpson and Ron 
Goldman in a criminal case, he lost the 
tort lawsuit that was brought by Ron 
Goldman's family and must pay the 
damages). 

Tlie privacy torts recognized in 
some states include the misappropria- 
tion of one’s name and likeness for 
commercial purposes, public disclo- 
sure of embarrassing private facts, 
publicly placing the plaintiff in a false 
light, and intrusion into the plaintiffs 
seclusion. It is not especially easy to 
win such cases. For example, to suc- 
ceed in a suit for intrusion into the 
plaintiffs seclusion, one must show 
an intentional invasion, "physical or 
otherwise, upon ilie solitude or seclu- 
sion of another or upon his private 
affairs, or concerns ... if the intrusion 
would be highly offensive to a reason- 
able person." And such suits succeed 
only if the person has a reasonable 
expectation of privacy. 

Some stales have also passed spe- 
cial pnvacy statutes. These include the 
“right of publicity” laws, v;hich help 
sports figures and movie actors ensure 
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iliat they alone may profit from the 
sale of their own images. 

Courts have recognized the poten- 
tial conHict between privacy and free 
speech in several cases. The Supreme 
Court has ailed that a newspaper may 
publish a rape victim's name once it 
becomes a matter of public record. 
Ca\ Broodciisiin^ Cohn, 420 U.S. 
469 (1975). In Time, he, v. Hill 385 
U.S. 374 (1967), the Court ruled that a 
magazine cannot be liable for inaccu- 
rate portrayal of an individual's pri- 
vate life unless the individual can 
show that the newspaper knowingU or 
recklessly printed a falsehood. In 
Smith r. Daily Mail Publishing Co., 
443 U.S. 97 (1979). the Coua ruled 
that a state law punishing the truthful 
publication of the names of juvenile 
offenders does violate the First 
Amendment. 

In general, however, the privacy 
torts and laws created in this centur}' 
are narrowly defined. The usual legal 
aiie is that human beings enjoy the 
freedom to talk or write about one 
another in most contexts, as they have 
always done. And this freedom has 
been amplified a thousand times by 
the Internet. 

Economic Freedom and Privacy 

Perhaps the most controversial aspect 
of Internet privacy involves business- 
es' use of computer technology to col- 
lect information about their customers, 
as in E.xamplc d. Many Web sites, 
including some designed for children, 
collect visitors' names. E-mail 
addresses, and other information. 

Technology allov/s Web adminis- 
trators to collect information about 
visitors without the visitor.s' even 
being aware of it. One company in the 
business of selling advenising on the 
Internet uses “cookies" to keep track 
of how many times a Web surfer has 
seen one of its ads. The cookie is a 
-small computer file stored on your 
computer when you first view the 
company's ad. When you have seen 
the ad three or four limes, the compa- 
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n> knows that you are probably tired 
ol' it and automatically displays a dif- 
ferent ad, 

The use of such information for 
marketing purposes seems sinister. 
Bui is it really? Most of the companies 
(hat collect information about their 
customers are simply going to use it to 
.^ell things. As human motives go. this 
is not particularly horrible. 

Indeed, using information about 
how consumers behave and what they 
want could be better for all ol us. 
Businesses waste a tremendous 
amount of time and money ever\' year 
irv'ing to sell goods and services to 
customers who just are not iniere.sicd. 
.Many Internet sites with useful infor- 
mation and millions of visitors are los- 
ing a lot of money because they do not 
know how to operate their businesse.s 
profitably. The companies that run 
these sites can afford to lose money for 
a lew years as a learning process, hut 
they vvill not he able to continue losing 
money forever. These businesses 
could use electronic libraries of infor- 
mation about customers' preferences 
to target special sites and advertising 
only to customers who arc most inier- 
esied. They can use these libraries to 
develop new products and services, 
from tall women's clothing lo credit 
cards that offer discounts to frequent 
buyers of tropical fish supplies or gar- 
dening software. 

Libraries of customer information 
can also help increase competition. 
Imagine that you are staning a small 
mail-order business selling baby 
clothes on the Interne', You are com- 
peting with large department stores, 
many of which have long-established 
relationships with their customers. If 
you can rent a list of potential cus- 
tomers from other businesses, you vvill 
find it much easier to gel your busi- 
ness started. 

Some have proposed a new rule 
that would require a company that 
wanted to transfer infomaiiun about 
its customers to another husine.ss lo 
get the cLisloiners' permission first. 
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Does it make sense, how'ev'er. to make 
It illegal for a bu'uiess to communi- 
cate truthful infonnation about a real 
event to another business unless the 
company has permission from the cus- 
tomers involved? Such a rule might 
often mean that information about cus- 
tomers' behavior would become too 
expensive to collect and too expensive 
for most businesses to afford. 

Technology often helps us protect 
our privacy without imposing too 
much red tape on business. New 
brow.sers let you know when a Web 
site is trying to tag you with a cookie. 
Concerned parents can buy software 
that prevents their children from giv- 
ing out their names or addresses on 
line — or teach them to give out a fake 
name and address. And parents of 
young children would be wise to sit 
down and explain that a lot of infor- 
mation sent over the Internet is mis- 
leading or just plain crazy — not just 
advertising, but many other things as 
well- 

Conclusion 

As w'e think about the need to protect 
privacy on the Internet, it is important 
to recognize that new laws have costs 
as well as benefits. Both ancient and 
recent histor}' suggests that govern- 
ment. vvith its unique powers over the 
police and courts .systems, can be a 
much greater threat to privacy than 
private bu.sinesses. The difficulty of 
protecting our Fourth .Amendment 
rights against warrantless searches in 
the context of new electronic technol- 
ogy will perhaps prove to be the most 
challenging privacy issue of the next 
century, Preserving freedom in the 
face of fear of new technology will be 
another great challenge. ♦ 
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Update on tlie Courts 




The U.S. Supreme Court: 1997 



UpdiUe on Law -Related Education, 22.2. 1998. pp. 20-24 © 1998 American Bar Association. 



IS uring the 1997 lerm, ihe 
I S Supreme Court conlinued to 
exhibit a tendency toward una- 
nimity. The Court decided without 
dissent, or separate opinion. 34 of its 
94 cases during the year compared to 
26 last term and 28 in the 1995 term. 
Of Che 91 signed opinions. Chief Jus- 
tice William H. Rehnquist wrote 12: 
Justice Ruth Bader Ginsburg came in 
second at 11; Justices Siepfien G. 
Breyer, Anthony M. Kennedy. Sandra 
Day O’Connor. Antonin Scalia. David 



H. Souier, and Clarence Thomas 
wrote 10 each; and Justice John Paul 
Stevens wrote eight. 

Unanimous opinions are usually 
rendered in routine cases. Justice 
Ginsburg wrote six of these; followed 
by Breyer with five; Rehnquist. 
O’Connor, Scalia, Souter, and 
Thomas with four each; Stevens with 
two; and Kennedy with one. Five-to- 
four decisions tend to be much more 
contentious and ideological in nature. 
Kennedy, Thomas, and Breyer each 



wrote three of the majority opinions in 
5-4 splits, followed by O’Connor with 
two, and Rehnquist and Stevens with 
one apiece. 

Great discretion is granted the 
Supreme Court in managing its case- 
load, Of the some 7,0CM) disputes that 
reached the Court last term, the jus- 
tices delivered only 91 signed opin- 
ions. This is higher than the decade’s 
low of 75 during the 1995 term and 
about i.n keeping with the 92 average 
for the 1990s. but the number is well 
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STATE SUPREME COURTS ORIGINAl JURISDICTION SPECIALIZED 

COURTS 

CIVIL AND CRIMINAL 
CASES 



DISTRICT 

COURTS 

CIVIL AND CRIMINAL 
CASES 



The Federal Court System 

Federal, as applied to the U.S. system of government, usu- 
i ally refers to the national government of the United States 
of America. Federal also refers to the American system of 
more than one level of authority charged with making and 
carrying out laws. There are also a number of ways to dis- 
pute regulations, ordinances, edicts, and statutes: but if a 
challenge progresses through the system, it invariably 
ends up in a state or federal court. The final arbiter is the 
U.S. Supreme Court, which, as the highest court in the 
land, is empowered to reviev; decisions from both the state 
and federal systems. 



The Supreme Court has original jurisdiction in some 
cases — for example, those involving the federal govern- 
ment and a state, two or more states, and foreign diplo- 
mats. Most federal cases are first brought before the dis- 
trict courts, which are grouped into twelve regions (11 num- 
bered Circuit Courts and the Circuit Court for the District of 
Columbia) plus the Federal Circuit Court of Appeals. The 
federal court system also has specialized courts, such as 
the Tax Court and the Court of Claims. While some cases 
may be appealed directly to the Supreme Court, the vast 
majority are initially appealed to the circuit courts. 
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below ihe average of 140 signed deci- 
sions annually in the 198(3s. 

Out of 94 oral arguments in the 
1997 term, the Coun di.sposed of the 
underlying cases as follows; 38 were 
reversed: 35 affirmed: 13 vacated 
(meaning generally, but not always, 
that the case is returned to the lower 
courts for further review); five were 
dismissed, letting the lower court deci- 
sion stand: two were classified as 
"other” (combinations of partially 
affirmed, reversed, vacated, etc., rul- 
ings): and one came up under the 
Court's original jurisdiction. 



OriginsI Jurisdiction 

Original jurisdiction is rarely invoked, 
having been pled only twice during ihe 
past four years. It usually involves dis- 
agreements between stales or between 
the federal government and a state. 
The Court theoretically acts as a trial 
court, resolving both factual and legal 
issues presented, in original jurisdic- 
tion matters. But the Court itself does 
not actually hold a trial: it delegates 
that role to a "special master.” who 
renders an opinion that the Court 
either approves or disapproves, in 
whole or in pan. 



During the 1996 tenn. the Supreme 
Coun took original jurisdiction over a 
federal-stale dispute involving oil and 
gas rights on submerged lands off the 
coast of Alaska. The United States 
won that case because the justices 
ruled that the federal government 
retains rights over public lands that, 
may be of use to the military — in this 
case, the Navy. 

More recently, New Jersey sued 
New York in an effon to gain jurisdic- 
tion over the greater portion of Ellis 
Island, which had been considered part 
of New York since the early 1 9th cen- 
tury. At that time, the island w'as a 
mere three acres in size, but over time 
the federal government enlarged the 
island by 24.5 acres to accommodate 
larger immigrant-processing facilities. 
It was the filled-in portion of Ellis 
Island over which New Jersey sought 
dominion. 

The property actually lies on the 
New Jersey side of the Hudson River, 
but the 1834 Compact, an agreement 
made between the two stales and 
passed by Congress, gave New York 
jurisdiction of Ellis Island. After con- 
sidering the facts of the case, the spe- 
cial master noted that the 1834 Com- 
pact gave New York jurisdiction of the 
island only as it existed in 1 833, w'hich 
did not include the 24.5 acres added 
since then. The special master held for 
New Jersey, splitting the island so that 
New Jersey had jurisdiction over eight 
parts and New ’fork over one part. 
Unfortunately, if the division were 
computed e.xactiy along the demarca- 
tion lines, several historic buildings 
w’ould be divided between the two 
jurisdictions. The special master iricd 
to .solve (his problem by giving the 
facilities to New York, but the 
Supreme Court held that this was not 
permuted because of the wording of 
the 1 834 Compact. So the bulk of Ellis 
island is now under New Jersey's 
jurisdiction, and the two states have to 
figure out what to do with their sec- 
tions of the border-.slraddling facili- 
ties. New Jersey \\ New York, 66 
U.S.L.W.4389 (U.S. May 26. 1998). 
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Supreme Court Profile 



The basic function of the Supreme Court — the onh judicial body cre- 
ated by the Constitution — is to determine whether federal, state, and 
local governments are acting in accordance with provisions set forth 
in the Constitution, which is the supreme law of the land. Once the 
Court renders a decision, all other courts in the United States are 
required to follow that rendering in similar cases. This consi.stency 
helps guarantee equal justice for all Americans. 

As would be expected, the role of the Court and its interpretation 
of the law occasionally change, depending upon the political and eco- 
nomic beliefs of its members and often th • prevailing social climate. 
Tlie President, with the advice and consent of the Senate, appoints 
Supreme Court justices, who may remain in office for life unless 
removed by impeachment for corruption or other abuses of their sta- 
tion — which has never happened. 

\V4ien deciding a case, the justices discuss the issues in private 
after receiving wrillen and oral arguments. The chief justice begins 
the discussion, and the other justices give their opinions in order of 
seniority. After they all have had their say. they vole in rever.se order 
of seniority — with the newest member ca-jiing the first ballot and the 
chief justice the last. Case > are decided by majority vole: in case of a 
tie — which may occur w hen one or more of the justices cannot vote 
because of a conflict of interest or ill health — the lower court opinion 
stands. 

If voting with the majority, the chief justice selects the justice to 
write the Court’s opinion. If the chief justice is not in the majority, 
the senior justice who is of the prevailing viewpoim assigns the opin- 
ion. In any case, any justice may write a concurring or dissenting 
opinion. 
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H^andatory jyirisdiction 

In !he 1997 term, two cases came up 
per the Coun’s mandator>‘ jurisdic- 
tion. meaning that a district coun 
opinion is subject to direct review by 
the high coun u ithoui going through 
the circuit couns. One of these dealt 
with the line item veto, which sur- 
vived an earlier challenge bv six mem- 
bers of Congress who were deemed to 
have no standing to sue because they 
were not personally injured by the 
statute. But when New York City 
objected to President ClintonN use of 
the line item veto to cancel a provision 
that u ould have forgi\’en repayment of 
some S19 million in health-care bene- 
fits by the city, ihe itemized veio was 
found to be in violation of the Preseni- 
ment Clause of the Constitution- Tliis 
paniciilar provision requires all legis- 
lation presented to the President to be 
either signed into law or vetoed. 
Restating its decision, the Court said 
that, under the Presentment Clause, 
legislation becomes law in only one 
way: First, both the House and the 
Senate must approve exactly the same 
legislative text and, second, the Presi- 
dent must sign the text exactly as 
approved and presented by Congress. 
So the line item veto is unconstitution- 
al unics'i it is resun*ccied as a constitu- 
tional amendment. Clinton v. Cit\ of 
Nc^v York, 66 U.S.L.W. tC.S. June 25. 
1998). 

TTie second mandatory appeal case 
essentially arose in a iheoretical *^vhaI 
if' arena. Texas recently took .steps to 
ensure that its school districts are 
accountable for the academic peribr- 
mance of their students. Tlic state set 
out to accomplish this by enacting a 
law providing for the appointment of 
persons or teams of pci'ple lo o\ crscc 
specified operations of troubled 
school districts. These overseers 
would have the power to accept or 
reject administrative decisions pro- 
posed by principals, superintendents, 
and trustees and to direct those offi- 
cials to take defined actions. ITie over- 
seers coulJ not. however, change tax 



rates, alter spending levels already 
approved, or affect the election of 
trustees. 

Texas is subject to the Voting 
Rights Act of 196.5. which prohibits 
designated states from making any 
changes affecting voting (some school 
district officials are elecied) without 
clearance from the federal govern- 
ment. The U-S, Attorney General 
re.sponded to a clearance request by 
Texas by prccicaring the provisions of 
the state law while cautioning tliat 
specifically using the provisions could 
violate the Voting Rights Act. 

The Slate filed suit to establish that 
the manage mem team provisions do 
not tiffect voting and thus do not need 
preclearance. A federal districi coun 
refused to hear the state's plea for 
clearance before the fact: the judge, 
observing that Texas had not appoint- 
ed any overseers and had no plans to 
do so. said thai the .state could not base 
lb case on pos.sible future events that 
may or may not occur. The Supreme 
Coun agreed, saying that, if the state is 
correct and wants to avoid any delays 
associated with obtaining clearance, it 
could simply make the appointments, 
wait to be sued, and prevail in court as 
it insists would happen in any event. 
Texas v. United States, 66 U.S.L.W. 
4234 (U.S. March 31. 199Si. 

Television Debates 

Although the justices did not decide 
any major telecommunications cases 
last tcmi, they did reverse an appellate 
court ruling that would have afforded 
almost any candidate for public office 
the right to participate in public 
debates sponsored by a state commis- 
sion running public television stations. 
AftL'r an Arkan.'^as TV panel decided 
to host a number of debates among 
Democratic and Republican candi- 
dates for contested congressional 
seats, a hallot-qualified independent 
who was not invited to participate 
(Ralph Forbes) sued. Forbes claimed 
that his political views were being 
c:<dudcfl from the debates in violation 



of his First Amendment free speech 
rights. 

At the trial, a jur>' held that, since 
neither Arkansas voters nor the news 
media considered Forbes to be a seri- 
ous candidate, election reporting ser- 
vices were not planning to cover voter 
response to his candidacy, and he had 
no campaign apparatus and little if any 
financial support, Forbes was justifi- 
ably excluded from (he debates. An 
appeals coun reversed, ruling that all 
legally quaiified candidates have a 
piesumptive right to participate in 
public debates, but the Supreme Court 
reinstated the jury's conclusion. 

The Coun. like the jury, found that 
the commission acted reasonably in 
excluding Forbes from the debates 
because his candidacy had generated 
virtually no public support. Including 
him in the debates would serve only to 
lake time away from the allotments 
available to the two viable candidates, 
the Court said in Arkansas Education^ 
al Television Commission v. Forbes, 
66 U.S.L.W. 4360 (U.S. May 18, 
1998). 

Term Overview 

Of the 94 low’er court case.s on the 
docket this term. 85 came from the 
federal court system — 83 from the cir- 
cuits and two directly from the dis- 
tricts — nine w'ere appeals from state 
court decisions, and the last one was 
the original jurisdiction ca.se related to 
Elli.s Island. 

In 1997, the Ninth Circuit, which 
includes the West Coast, Alaska, and 
Hawaii, was once again the most 
reviewed and reversed (now four 
times in a row). The circuit ended the 
term with ]7 of its decisions chal- 
lenged and a 3- 1 3- 1 record ( with six of 
its 13 rcver.sal.s by unanirnou.s deci- 
sions on the pan of the Supreme 
Court). This i.s an improvement on its 
record for the 1996 term, which was 
1-13-8, with seven of the 13 reversals 
by unanimous decisions and four of 
the eight vacated opinions actually 
amounting to reversals. 
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Jlral Arguments for 1997 Term: 94 
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Adapied from Preview ot United Stales Supreme Coun Case^. 
/If). <V {July 10. 1 90S): . 



Ne.si in line among the circuits thai 
saw ihcir decisions reviewed by the 
high coun was the Eighth Circuit, with 
13 (5-5-3); the Fifth with 12 (64-2): 
and the Seventh and the District of 
Columbia appeals conns each with 
eight (3-1-4) and (4-2-2), rcspcctivelv . 
On the positive side, ihe two distnci 
couns and the Fourth and Tenth Cir- 
cuits, each with one case before the 
.Supreme Court, all ended up 1-0-0 in 
that forum, 

i'he Court heard nine cases from 
slate courts, compared to eight dunne 
the 1996 term. iO in 1995. 12 in 199 ' . 
and 27 in 1993. Only three st.itcs — 
California, Florida, and PennsyUa- 
nia — had their decisions afiimied, and 
Pennsylvania was reversed in an unre- 
lated matter. Other state couns suffer- 
ing reversals were Fouisiana. New 
York, and Oklahoma, while an Alaba- 
ma case was dismissed and a Nhu's- 
land decision was vacated. 



•Wic York and Arkansns Educathund 
0)//7/;u’.vv/f)/j c, Fnrhe '.^ — have already 



been di.scussed. The third decision, 
which dealt with perceived restrictions 
on the funding of creative projects by 
the National Endowment for the Arts 
iNEA) came before the Coun amidst a 
disagreement over what is and is not 
"ariT 

Following the awarding of NEA 
grams to photographers s\'ho produced 
images considered olTensive by some 
conservative organizations and the 
resulting furor lhe\' ra sed as a conse- 
quence of widespread media reponing 
of the photos’ contents. Congress 
passed a law- requiring the National 
Endowmem for the .Aits to take imo 
consideration general standards of 
decency in addition to anistic merit in 
n.‘ viewing grant applicaiions. 

Led by Karen Finlcs . a number of 
artists challenged the statute, and they 
won ui both the district and appeals 
court Lscls. The Ninth Circuit con- 
cluded that the dccency-cnnsidcration 
prewision wa.s noi ’'susceptible to 



o'pjcctive derminon” and thereby gave 
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As Previously Reported 

Of the three federal court ca.ses pre\i 
oiisly reported in Updau\ the Supreme 
Court's disposition oftwci — Clinron ir 
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“rise 10 rtio danger ol' arbitrar\ and 
discriminatory application" of the 
Fifth Amendment s Due Process 
Clause and the First Amendment s 
guarantee of free speech. 

Reversing, the Supreme Court look 
the view that Congress had not man- 
dated that only "decent'' an be funded: 
rather, all the legislators did was 
encourage the foundation to consider 
standards of decency when re\iewing 
gram applications. The NEA remains 
at libeny to fund any project it svishes, 
and art remains in the e\e of the 
beholder. EnJowmciU for rhe 

.\rfs V. Finley, 66 L'.S.L.^^ . 4586 
tU.8. June 25, 1998 1 . 



Sandra Day O'Connor 




The tirst w<unan appointed to the Supreme 
Court was Justice Sandra Day O'Connor in 
1981. Bom March 26. 1930. in El Paso. 

Texas. Sandra Day spent her early years in 
El Paso and iatei on a family ranch near 
Duncan. Arizona. She received her bache- 
lor’s tlegree in 19.50 and law degree in 
1952 from Stanford University- —coiiici- 
demally. Stanford’s 1952 law school grad- 
uates included Chief Justice Rehnquisi. 

Following graduation from law school. 

Day mamied classmate John O'Connor III. 

Beginning her legal career in private practice, O'Connor became an assis- 
tant state attorney general in Arizona in 1965. After being appointed to an 
unexpirod lemi in the state .senate in 1969, she was elected to the seat in 1970, 
and in 1973 became majority leader of the state senate in which she served 
until 1975. In 1974 she won election as a judge of the Maricopa County Supe- 
rior Court in Phoenix, a position she held until 1979. when she was appointed 
to the Arizona Coun of .Appeals. President Reagan nominated O'Connor a.s an 
associate JuNlice of the Supreme Court in July 1981 , and in September she took 
the oath of office after her conrinmaiion bv the United States Senate. 
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! 6^ Be Cybersafe 

To protect your computer s\steni. Hies, 
and credit rating from cyberciooks (and 
i mundane accidents), computer experts 

; hke Scott Charney r.f the Justice Depart- 

i mem's computer crimes section .recommend a few’ simple 
I precautions: 

• ® Use common sen.:e. Opportunities — real and bogu.s — 

I abound on ibe Interne;. If it .sounds too good to be true, 
i it probably is. Deal only with established companies. 

I “ Keep sensitive information off networks or in encrypt- 
ed files. Tlie Internet was designed to foster easy 
i acces.s. not privacy or ^ecuniy. E-mail messages and 

! other Inicmci communications can pass through many 

I computer systems, and any number of people can see 

I them — not just hackers but also system administrators 

I monitoring traffic, 

1 « Question \our computer security. Is vour password 

i something obvious — \our nickname or initiais. for 

I instance'.’ Worse, is ii written down and taped to your 
omputef? Do you have sensitive files that might bo 
acce.s.sible to others.' Arc you failing to encrypt infor- 
mation worth stealing.’ 

j 
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*■ Install anti-virus software and update it regularly. Most 
new computer systems the.se days come with anti-virus 
programs, but malicious hackers are creating new 
\irusev all the time, 'and an epidemic can spread amaz- 
ingly fast. 

Be wary of files f oni people you don'i know. Reading 
E-mail is safe, but opening files attached to an E-mail 
can be dangerous: You could unwittingly activate a 
"bomb” that could shut down your system or unleash a 
vini.s. 

*■ Back up all impenant files. Ask yourself how damag- 
ing it would be if your hard drive svere erased right 
■ now'. .Anything you’re not willing to lose should be 
backed up; backups of particularly important files 
should be stored offsite. 

• Monitor children's use of the Internet. Put the family 
computer in a room with lots of parental traffic. If you 
can't always supervise, install blocking software to 
.screen out objectionable materials. Keep children out 
of chat rooms, unless they're monitored and certified 
us kid-sale. 

AilttpU'ti from ABA Journal, October 1997, pp. 70-71. 
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Case Study: Sexual Harassment 

Gebser v. Lago Vista School District 



66 U.8.L.W. 4501 (U.S. June 22 , 1998) 



Petitioners: Alida Siar Gebser Adopted from Preview ol‘ United States Supreme 

Respondent: Lago Visia Independent School District Court Ca.scs, no. S (July /O. 1998}: 63-64. 



Federal law provides that no person 
‘sh ’’ on the basis of sex, be excluded 
from participation in. be denied the 
benefits of. or be subjected to discrim- 
ination under any education program 
or activity receiving federal financial 
assistance.” The discrimination pan of 
this provision has been interpreted to 
include sexual harassment or abuse by 
public school administrators, teachers, 
or other school employees. While the 
remedy for discrimination in educa- 
tion, per se. encompasses remedial 
action or termination of federal fund- 
ing if such action is not taken, students 
alleging sex discrimination may sue 
their school districts for damages. 

But even though sexual affairs 
between .students and educators are 
considered a form of abu.se classified 
as discrimination, the question re- 
mained about the circumstances under 
which a school distnct would be liable 
for an em.ployce's .sexual abuse or 
harassment of a student. In thi.s case, a 
female student sought to collect dam- 
ages from a school district as compen- 
sation for her having had an affair with 
a teacher, a relationship that no offi- 
cial of the district knew about. 

FACTS 

Alida .Star Gebser became involved 
with a male teacher named Frank Wal- 
drop m 1991. when she was an eighth 
grade smdent in the Lago Vista School 
District. Waldrop began his pursuit by 
making .suggestive comments to Geb- 
ser and other female students: then 
under the guise of going to her home 



to gi\e her a hook, he initiated an 
.iffair with Geb.ser. The liaison, which 
included sexual intercourse, lasted 
about a year and ended only after the 
two uere discovered in a compromis- 
ing position by a local police officer. 

Somewhere along (he line, Wal- 
drop’s principal — having received 
parental complaint.s related to the 
teacher's suggesti\c remarks to 
female students — advised \S'aIdrop to 
be more careful in dealing with the 
students. That was the extent of the 
district's response to Waldrop's 
behavior until the affair was made 
public and came to the attention of 
school officials, at which time Wal- 
drop was fired. Dissatisfied with that 
action. Gebser and her mother sued 
the district in .state court, alleging vio- 
lations of both state and federal laws 
for which they sought compensation. 

Because of the legal duality of the 
allegations, the district was successful 
in removing the ca.se to a federal court, 
which said that the federal education 
discrimination provisions do not 
impose damage liability on -school 
administrators unless they liave some 
type of notice of misconduct on the 
part of their employees tin this ca.se, 
Waldrop) and fail to act on the matter. 
.-\n appeals coun affirmed, ruling that 
a school district is not liable for dam- 
ages for tcachcr-studcnt sexual abuse 
i affairs; “unless an employee who has 
been invested by the school hoard with 
siipciwisory power over the offending 
employee actually knew of the abuse, 
had the power to end the abuse, and 
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fa L^d do so." Since no district offi- 
VI I was shown to have any knowledge 
of Waldrop's misconduct before his 
firing, there was no liability for dam- 
ages under the federal education dis- 
crimination .statute, the appellate coun 
said. 

DECISION 

Affirming, the Supreme Court adopted 
the actual knowledge tesi applied by 
the appeals couit. At the very least, 
damages liability under the applicable 
law- requires a showing that an official 
“who at a minimum has authority to 
address the alleged .sexual misconduct 
and institute correctiN'e measures" 
malics an official decision not to do 
so. 

Although the Court's decision lim- 
its school district liability for damages 
under federal law to those instances 
when someone with the power to stop 
sexual misbehavior makes an 
informed decision to not tab.e remedi- 
al action, remedies under state law 
against both the perpetrator and the 
employing school di.strici are general- 
ly available. 
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,1 Case Study; Attorney-CGent Privilege 

Swidler &. Berlin v. United States 



66 U.S.L.W. 453S (U.S. June 25, 1998) 

Petitioners: Swidler & Berlin 
Respondent: United States 



Adapted from Preview of United Stales Supreme 
Court Cases, no. S {July 10. 1998}: 70-71. 



Our system of justice dictates that 
some secrets be kept from the prying 
eyes of prosecutors — not many, but 
some. One such communication that 
has long been considered not subject 
to disclosure is that between attorneys 
and their clients. This permits diems 
to tell things to their lawyers that they 
might not disclose if they thought oth- 
ers would have access to the informa- 
tion. When interacting wiiti their attor- 
neys. clients may admit to something 
that they would rather not admit to or 
confess to the commission of unrelat- 
ed actions that could subject them to 
suits for monetaiy damages, but those 
communications are privileged. 

Questions arise in this case: Does 
the privilege hold up after the death of 
a client who may have told his attor- 
ney something that couid be vital to 
the prosecution of another case ’ Does 
it apply when the protection afforded 
to a client is no longer necessary 
because he is dead? Since the privilege 
is calculated to facilitate communica- 
tions only between defendants and 
their legal defenders, when no funher 
interaction is possible, why should the 
privilege be available to attorneys who 
have what might be considered vital 
information in conjunction with other 
litigation'.’ 

FACTS 

In 1993, Deputy White House Counsel 
Vincent Foster met with attorney 
James Hamilton of the law' fn i Swid- 
ler & Berlin. Foster w'as considering 
hiring Hamilton to represent him in 
connection with possible congression- 
al and other investigations into the dis- 



missal of emplosees of the While 
House Travel Office. In the cour -e of 
their conversation. Hamilton made 
handwritten notes. Nine days after that 
meeting, Foster committed suicide. 

One of the players involved in 
these insestigations was Independent 
Counsel Kenneth Starr who was prob- 
ing a number of incidents involving 
President Clinton and his White 
House staff, including those fired from 
the Travel Office. In 1995, Starr 
obtained subpoenas from a federal 
grand jury' for the notes taken during 
the Foster-Hamilton meeting. 

Hamilton responded by filing a 
motion to qua.sh the subpoena — to 
deny its enforcement — in federal dis- 
irict court, arguing that the notes were 
protected by the uitoniey-client privi- 
lege. The district court agreed w ith the 
attorney and refused to enforce the 
subpoena, but the District of Columbia 
Circuit reversed after holding that the 
attorney-client privilege could not be 
considered absolute. Applying a bal- 
ancing lest, the appeals court created 
an exception to the privilege under 
which otherwise privilege d communi- 
cations could be disclosed after the 
client’s death if the documents were 
potentially important to a criminal 
inquiry'. In light of this exception, ihe 
court ruled that the handwritten notes 
were not privileged. 

DECISION 

Taking the ca.se on an expedited basis, 
the Supreme Court reversed the D.C. 
circuit’s opinion and. held that the Fos- 
ter-Hamilton notes are indeed protect- 
ed documents. In so ruling, the Court 



said that the attorney-client privilege 
is among the oldest protections recog- 
nized by law. and that the privilege 
extends to a client's confidential com- 
munications even after death. Indeed, 
if this w'ere not the case, there would 
be no need for the principal exception: 
privileged communications by the 
maker of a w'ill can be disclosed in 
will contests. The Court also suggest- 
ed that the will-contest exception 
might be better thought of as an 
implied waiver of the privilege, avail- 
able only so that attorneys may shed 
some light on the true intentions of the 
deceased. 

Also rejected was an argument by 
the independent counsel that the 
attorney-client privilege is analogous 
to the Fifth Amendment's protection 
again.si self-iiicriminaiion, which falls 
when death precludes the need to 
shield a client from the criminal con- 
sequences of confidential statements 
made to an attorney. According to the 
Court, there are many noncriminal 
reasons why clients might not want 
confidential matters made public — for 
example, a desire to avoid harm to 
family or friends. 

In any event, the justices said that, 
if clients were afforded privilege with 
respect to confidential communica- 
tions only during their lives, the con- 
stricted protection would discourage 
(he attorney-client exchanges that the 
privilege is intended to facilitate. In 
short, the Court could find no persua- 
sive reason to abandon a centuries-old 
protection. 
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A Review of Current issues Facing Congress 



Update on Lxiw-Relatcd Ediicaoou, 22.2, 19Q8, pp. 27-30. © 1998 American Bur Association. 



Clock Ticking in Legislative Arena 

Time is running out. Congress has lit- 
tle lime left to devote to legislative 
matters — including those for telecom- 
munications — since the legislators arc 
scheduled to recess in early October in 
order to prepare for the November 
elections. 

In any e\ent, the 105th Congress 
has not been overly active when it 
^omes in telecommunications law. 
One proposal, dealing with cellular 
phone fraud by distributors, actually 
made it through the legislative process 
and became law. To date, that feat 
stands alone. Recently, however, the 
Senate passed a bill that would tighten 
existing prohibitioms on unauthorized 
switching of consumers' telephone 
services, and the House approved a 
bill designed to open international 
communications satellite transmis- 
sions to private industry. Neither bill 
has yet to be considered by the other 
legislative body. 

While Congress has considered 
amending an Internet anti-obscenity 
statute deemed uncon.stitutional by the 
Supreme Court, all that developed 
during this Congress were introduc- 
tions of related bills and supportive 
speeches in the Senate. At this late 
date, it is doubtful that the stricken 
Communications Decency Act of 
1996 will be acted upon in any mean- 
ingful way this year. 

These telecommunications propos- 
als join other pending legislation that 
will expire with the close of this Con- 



gress. Bills e.xpire much more often 
than not since only about 3 percent of 
the bills introduced during any given 
session of Congress — a two-year peri- 
od — become law. Even appropriation 
bills, which are essential for the gov- 
ernment to operate in an effect i\e 
manner, sometimes fall by the way- 
side. When this happens, the bills are 
supplanted by what is called a “contin- 
uing resolution,*' which permits feder- 
al agencies to operate at the funding 
level of the previous year (or at a high- 
er level approved by the House, if 
applicable). 

Telephone Service: Senate Slams 
“Slamming” Schemes 

“Slamming" is the unauthorized 
changing of customers' telephone 
exchange or toll services and, as a 
result, slammed consumers may be 
afforded lower-quality service and/or 
higher rates. Someiimes phone users 
are not even aware that they have been 
switched to another telephone ser\'ice 
until they see their bills. Slamming 
has happened to thousands of phone 
users, and the problem is expected to 
become more prevalent if Congress 
does not enact stringent anti-slamming 
measures. 

There arc many ways in which a 
carrier can slam a consumer. Accord- 
ing to the Senate Commerce Commit- 
tee, .some long-distance sales repre- 
sentatives misrepresent themselves by 
claiming that they are calling on 
behalf of some well-known Him or are 
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working with the local telephone com- 
pany to consolidate local and long- 
distance phone bills. Others use false 
third-party verification or deceptive 
telemarketing practices as a way to 
obtain authorization for carrier 
changes from customers. Or they may 
falsely state that they received the con- 
sumer’s verbal consent for the switch. 

Despite the best efforts of the Fed- 
eral Communications Commission 
(FCC) to stop these practices, aggres- 
sive long-distance telemarketers con- 
tinue to mislead consumers. In its fall 
1996 Common Carrier Scorecard, the 
FCC said that more than one -third of 
the written complaints it had received 
related to slamming, and these gripes 
have become the fastest-growing cate- 
gory of complaints reported to the 
agency. In 1997, 44,000 consumers 
complained of switches — a 175 per- 
cent increase from the 16,000 com- 
plaints received in 1996. 

But that is not the half of it. 
According to the National A.ssociation 
of State Utility Consumer Advocates, 
slamming is now the largest single 
consumer complaint received by many 
state consumer agencies, and as many 
as one million consumers are switched 
annually to a different provider with- 
out their knowledge or consent. 

Since 1996, the date of enactment 
of the Telecommunications Act. no 
telephone company may legally sub- 
mit or execute a change in a con- 
sumer’s selection of a service except 
in accordance with the FCC’s verifica- 
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tion rules. Upon adoption of these pro- 
cedures by the agency, any carrier that 
illegally charges for phone services 
will be liable to the consumer's origi- 
nal carrier for an amount equal to all 
charges paid by the consumer to the 
unauthorized carrier. 

One reason that the problem per- 
sists is that it is often difficult to prove 
that a provider switched a consumer to 
its service without the consumer's 
consent. Without this evidence, slam- 
mers go unpunished. Another reason is 
that the majority of consumers who 
have been frauduienliy denied the ser- 
vices of their chosen carrier do not 
turn to the FCC for assistance because 
the agency's processes are confusing 
and its sanctions arc inadequate. 

The Senate has passed a bill intend- 
ed to provide more effective w’ays to 
stop slarrmiing. The legislation would 
establish stringent anti-switching safe- 
guards as well as additional remedies 
and fines that should discourage carri- 
ers from engaging in this practice. It 
prescribes definitive procedures for 
companies to follow in making carrier 
changes, provides alternative ways for 
consumers to obtain redress for having 
been slammed, and gives federal and 
state authorities the power to impose 
tough sanctions, including high fines 
and compensatory’ and punitive dam- 
ages. These measures, in addition to 
those that the FCC and the states may 
develop, could plug the existing n gu- 
latory loopholes and ensure that con- 
sumers are afforded adequate protec- 
tion against slamming. 

The Senate-passed measure has an 
additional benefit. It would also pro- 
hibit the practice of “spamming," 
which entails the mass unsolicited 
electronic mailings. The bill would 
permit ihe targets of these solicitations 
to remove themselves from annoying 
mailing lists. 

Adapted from Congressional Record. 

12, 1998. 



A Penny for Vour ilTioughts 

Vacuum tubes were once the comer- 
sLone of the communications indus- 
try’s technology — today they are 
dinosaurs. Now' there are computer 
chips that, although only half the size 
of a fingernail, are equal in power to 
some five million vacuum tubes, IBM 
has predicted that, in the not-too- 
distant future, we will be capable of 
storing ail of the volumes of works in 
the Library of Congress — representing 
the !arge.si amount of recorded human 
history anywhere on Earth, over 16 
million volumes worth — on a chip the 
size of a penny, 

Adapted from Congressional Record. 

Ma\ 12, 1998. 

Cell Phoiie Anti-Cloning Bill 
Signed by President 

Enforcement of rules prohibiting the 
cloning of cdluiar telephones has been 
made easier for federal agencies 
charged wiin exacting compliance 
with those regulations. President Clin- 
ton signed, as Public Law' 105-172, a 
bill that targets manufacturers and dis- 
tribiilors of equipment (“black boxes") 
used to alter the electric serial num- 
bers of cellular phones. 

Currently, some 56 million people 
use cell phones and, according to 
industry sources, these customers lose 
in excess of $650 million a year due to 
fraud — much of it due to cloning. The 
Secret Service, the federal agency 
charged with investigating cloning 
offenses, has doubled the number of 
arrests made in the area of wireless 
communications fraud every year 
since 1991 — with 800 individuals 
charged with cloning cell phones dur- 
ing 1996. 

Although the law previously on the 
books was useful in prosecuting some 
doners, the statute did not function 
well when it came to discouraging 
cloning at the distribution level. Testi- 
fying before the Senate subcommittee 
on Terronsm, Technology, and Gov- 
ernment Information, a Secret Service 
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agent said that, because the law then 
w’riiten required proof of “intent to 
defraud" in order to successfully pros- 
ecute a violation, distributors of 
cloning equipment were “elusive tar- 
gets." Distributors were able to cir- 
cumvent the rules by simply putting 
disclaimers on their advertising, there- 
by avoiding a finding of fraudulent 
intent. This allowed “for the continued 
distribution of equipment, permitting 
dements of the criminal arena to equip 
themselves with free, anonymous 
phone serv'ice." the agent said. 

Under the new statute, prosecutors 
need only prove that an individual 
“knowingly uses, produces, traffics in. 
has control or custody of, or possesses 
hardware or .softw-are [while] knowing 
it has been configured to insert or 
modify telecommunications informa- 
tion associated with or contained in a 
telecommunications inslnimenl so that 
such instnameni may be used to obtain 
telecommunication service wdihout 
authorization." 

Adapted fnm Congres.sional Record. 

April 1. 1 998. 

Internet Gag Removal lauded in 
Senate 

Restricting the Internet through statu- 
tory' censorship of “obscene materials" 
was an idea whose time came and 
went in the nation’s capital. Congre.ss, 
in an attempt to protect children from 
being exposed to dirty w'ords or corne- 
ous from possible sexual offender.s, 
look it upon itself to ban such lan- 
guage from the Internet. This action 
was a mistake, according to the U.S. 
Supreme Court, which ruled that the 
Communications Decency Act of 
1996 violated the First Amendment's 
guarantee of the right to free speech to 
all Americans. 

“[\V]e have repeatedly recognized 
the governmental interest in protecting 
children from harmful materials. . . . 
But that interest does not justify an 
unnecessarily broad suppre;;sion of 
speech addressed to adults,” the Court 
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said, adding that the government may 
noi reduce the telecommunication 
options of the adult population to a 
level that is fit only for children. 

Praising the coun's decision. Sena- 
tor Patrick. Leahy. D-Vi.. said that the 
statute was “misguided and unwork- 
able [and] retlected a fundamental 
misunderstanding of the nature of the 
hueiTjet [and that the law] would have 
unwi.sely offered the world a model of 
online censorship instead of a model 
of online freedom." Leahy noted that 
the Connnunications Act would ha\e 
put all Internet users at risk of com- 
mitting a crime. Simply transmitting 
vaguely defined ‘indecent" material to 
a Web site where a minor might see it 
would have subjected the sender to a 
potential two-year jail term and large 
fines. “Mixing government and poli- 
tics with free speech issues often pro- 
duces a corrosive concoction that 
erodes our constitutional freedoms." 
he said. 

Leahy observ-ed that what strikes 
some people as indecent or patently 
offensive may have no adverse mean- 
ing to others, and a ban on these mate- 
rials would threaten to drive off the 



Imemet an unimaginable amount of 
\aluablc political, artistic, scientific, 
health-related, and other .speech. Some 
o.xamples: 

• A university professor would risk 
prosecution by making available on 
line to a first-year literature student 
such classics as Caicher in ihe Rye 
and Of Mice and Men, which have 
beer challenged as indecent read- 
ing material in many communities. 

• Foi'warding to a child an on-line 
version of Seventeen magazine 
might violate the law even though 
the publication is a\ailable without 
restriction at newsstands. 

• .An E-mail message containing cer- 
tain four-letter words sent by one 
teenager to another would violate 
the law. 

• Museums with Web sites may have 
thought iw'ice before posting 
images of classic nude paintings or 
sculptures showing sexual organs. 

• On-line discus.sions about AIDS or 
other sexually transmitted diseases 
may have been illegal. 

So now the ball is back in Con- 
gress’ court, and the Senate has in the 
works a bill that would formally repeal 



those provisions of the law (w'hich is 
still on the books despite its unconsti- 
lulionality) that relate to obscenities 
carried over the Internet. The Senate 
bill would, however, restore language 
that prohibits persons from using 
lewd, indecent, or harassing words 
during the course of interstate tele- 
phone conversations. 

Adapted from Congressional Record, 

January 28. 1997 and June 26, 1997. 

House Endorses Bill to Open Tel- 
Sat Competition 

Communications satellite transmis- 
sions are currently concentrated in the 
hands of state-run monopolies, includ- 
ing the American-based COMSAT, 
that have divided the international 
information market to the detriment of 
private industry, according to House 
Commerce Committee Chairman 
Thomas Bliley. R-Va. In shepherding 
through the House a proposal designed 
to introduce market forces into the 
international communications arena — 
and to discourage the encroachment of 
intergovernmental organizations as 
providers of Internet, direct broadcast, 
and cellular phone .sendees — Bliley 
said that monopolies by their very 
nature are noncompetitive. 

They are. rather, organizations that 
are by. for, and of themselves, and "it 
is high time for them to be privatized," 
he said. Bolstering his philosophical 
argument in favor of the bill, he noted 
that COMSAT'S average margin in 
reselling international communication 
.serv’icej: "is an amazing 68 percent. 
Not bad if you can get it, but very bad 
if you happen to be a consumer. Every 
cent of COMSAT’ s high prices comes 
from the pockets of American con- 
sumers." That argument — a pocket- 
book Issue — carried the bill to pas- 
sage, and the Senate must now act on 
the meas'ure if it is to become law. 

Adapted from Congressional Record. 

May 6. 1998. 
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Freedom vs. Privacy: 
i A Tanc'dd Web 

Increased assaults on personal privacy have prompted 
demands for legislative action in the ajena of Inicmet infor- 
mation availability — for $7 a California information service will provide the 1 
I full name. bin.< date, and social security, telephone, and driver’s license 
numbers of almost any U.S. resident. Most members of Congress and the j 
Federal Trade Commission favor self-regulation of the Internet, but with the 
addition of 10,000 new Web pages every week, there are bound to be some 
maverick operations. 

Congress, though one of those institutions of. by. and for the people, may j 
not wish to tangle with the Web, Some of the heftiest campaign coniribu- I 
lions to members of Congress came from banks, insurance companies, 
health care conglomerates, credit institutions, and information services — all 
of which have a vested interest in an unfettered exchange of personal 
data — according to the Center for Public Integrity. So, what it boils down (o 
is who is to watch the store, guard the coop, or draw the line when it comes 
to the zone separating the free flow of information and respect for personal 
privacy. 

.\dapted from The Indianapolis .Siar, August 25. 1998, P.A. 
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I Check Your Ktsowledge of Congress 

( 

I 
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• pairs, or in small groups investigate the U,S. 
j Congress. Use the qui^ as a pretest and then have stu- 
( dents look for intbrmation to corroborate the state- 
I ments on the quiz. Alternatively, use the quiz as a 
I posttesi after students have completed their congres- 
! sional invest! eation to see whether thev found the 

1 'I 

! facts used in the quiz. | 



I Check the correct completion for each ot these state- 
I ments about the U.S. Congress. Answers appear on 
I page 61. 

i 

1 L The most imponant task ot the L .S. Congress 
is 

a. proposing const’’ utional amendments. 

b. making laws. 

c. approving appointments for high-ranking 
government officials and Supreme Court 
justices. 

2. Most candidates for Congress are nominated 
by 

a. primary election. 

b. party convention. 
c» party committee, 

3. Respectively, members of the Hou.se of Repre- 
sentatives and the Senate must be at least 

a. 28 and 32 years old. 

b. 18 and 21 years old. 

c. 25 and 30 years old. 

4. The Senate is called a continuing body 
because 

a. its membership is never completely new. 

b. it never fully adjourns. 

c. the Senate and the House meet jointly. 



5. Article 1, Section 8 of the U.S, Consthution 
grants Congress the express authority to 

a. coin money, regulate trade, and appoint 
federal judges. 

b. declare war, raise and equip military \ 

forces, and create a federal treasury j 
department. I 

c. coin money, declare war, and regulate 
trade. 

6. Congress's constitutional authoritv to ‘’make 

' { 

all law^- which shall be necessary and proper" | 
derives from the portion of Article 1 , Section 
8. known as the 

a. implied clause. 

b. '^gulation clause. 

e. elastic clause. | 

7. Most members of Congress follow congres- | 

sional debate j 

a. personally, in their congressional chamber. 

b. by close-circuit TV, while attending to 
other legislative duties. 

c. through daily reports and analyses of their 
aides and other sta.ff members. 

8. Members of either the Senate or the Hoase 1 
may be expelled by a two-thirds vote of 

a, their constituents. | 

b, their own chamber of Congress. j 

c, both chambers of Congress. | 

9* Standing committees of each chamber of Con- 
gress are the most impoitant Idnd and deal 
with 

a. introduced bills. 

b. investigations and inquiries. | 

c. resolution of party differences within the 
chamber. 

10. Members of Congress use various methods of 
voting on a bill, including 

a. voice vote, roll-call, and ballot. 

b. voice vote, roll-call, and division. 

c. voice vote, roll-call, and cloture. 



Source: World Book Encyclopedia, "Con,^re\s of ihe United Starrs. ” "House of Representatives," "Senate" 
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LBtE Project Exchange 

Is the Internet a Good Research Tool for Teaching 
about Law and Government ? A Case Study from the Field 

Barbara Miller with Jackie Johnson 

Upikite on Uiw -Reiated Educntion. 12.2. 1998, pp. 31-34. O 1998 American Bar Associaiion. 



he Challenge 

If teachers wait for academics, cumculum developers, 
and lechnologv specialists to provide a detlnitive and 
ihcnrencaily and pcdagogically satisfying answer to the 
title question, students will not be gathering data for civic 
purposes in cyberspace anytime soon. Many teachers view 
the Internet as such an authentic and important source of 
data for today's youth that they feel a responsibility to 
model its potential uses as part of civic education. L'nforiu- 
naiely, much of what has been w-ritten on the uses of com- 
puter technology in the classroom reveals little hard evi- 
dence to show' how the Internet is an effective research tool 
for enhancing learning. 

In reading through the literaMre on uses of the Intenict 
in social studies and civics, one Hnd.s a numb of sources 
that help ' \ichers learn the basics of Inlemci searching and 
suggesti(;iis for introducing students to the language and 
processes. In contrast, few references are made to '‘action 
research" in which classroom teachers consider and then 
report the costs and benefits of using the Internet in terms 
of what students are learning. By analyzing the stories that 
teachers tell us about their successes and struggles in u.sing 
the Internet to improve .student learning and citizenship. w‘c 
can improve their practice and the training that they 
receive. 

Those teachers who are interested in thoughtful uses of 
the Internet within civic education face many challenges in 
designing lessons that address the goal of improved learn- 
ing. This article features the work of one such teacher w ho 
has attempted to confront some of the more serious chal- 
lenges and to test various approaches for integrating student 

Barham Miller is a Senior Staff A.s.sociate at the Social Sci~ 
enre Education Consortium and Director of the Colorado 
Civic/Lejtal Education Consortium in Boulder. 

Jackie Johnson is a social studies teacher and department 
co-coordinator at Campus Middle School, Cherry' Creek 
Schools. Eiwlewood, Colorado. 




research on the Internet into her year-long civics and Amer- 
ican Studies program. 

From a classroom teacher perspective, it would be easy 
to conclude that teaching students to do Imemet research on 
topics of civics and government is not w'orth all of the has- 
sles and lime that it takes to adequately address the chal- 
lenges involved. If progress is to be made in making use of 
the best the Internet has to offer for students, classroom 
teachers w'ho take the time to complete research on the 
Internet and then work with experts to develop strategies 
and critically reflect and report on their classroom practice 
are the ones who wall lead the w'ay. 

Following a review of the challenges identified by 
experts and the case study illusiratiug the rationale, lessons, 
and student work submitted by one teacher, you are invited 
to draw your owm conclusions about the degree to which 
Internet research is promising practices for enhancing civic 
knowledge. 

Critics and Advocates 

After researching the Internet as a possible tool for educa- 
tional reform of social studies, Erik Lund, a historian and 
teacher trainer at Ostfold College. Norw'ay, concludes, “As 
a communication sy.stcm the Internet is superb, but as a 
retrieval system in its embry'onic stage almost useless as a 
learning tool." Lund finds that the Internet by its owm 
nature (a place for surfing through disorder) is counter- 
productive to the very fundamentals of learning in which 
there is need for focus and order. 

Bernard Langcr. associate professor of the hi.story and 
philosophy of science at Ramapo College, Mahwah, New 
Jersey, shares Lund’s skepticism about the impact of Inter- 
net rc.search on student learning. In writing about the use of 
the Internet at the collegiate level, he makes arguments that 
are particularlv relevant to teachers of prc-coliegiate siu- 
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denis: ”My skepticism represents a progressive departure 
from my position orntu more than a year ago, viz., that as 
much junk and debris exist in cyberspace as in cosmic 
space. It may he attractive and yliuerinu junk, but it is, even 
by a different name, ontologically still, and mostly junk." 
He goes on to point out that '’much of this junk ends up in 
'student essays as a substitute for authentic and critical 
scholarship." In forwarding tins argument, he slates that 
"the Iniemci is not a library. Its content ought not have the 
same status as a scholarly article found in a respected jour- 
nai simply because the process by which it is produced, 
reviewed, and accepted for publication docs not in^'o!ve the 
same institutional and community scrutiny." 

Other skeptics of using the Internet as a research tool tor 
students cite more basic and practical concerns: Most 
schools are inadequately w ired and billions will he required 
to bring services to the classroom. Many teachers repon 
that their classes have access to only one computer or that 
policies regulating student use are not vet developed. Oth- 
ers await training or software. Some feel that the hype mcr 
the Internet is exaggerated. 

Cauiionarv' advice on student-initiated research also 
comes from advocates of the Internet in K-12 classrooms. 
People who believe that the Internet is an appropriate and 
exciting tool for students to use in social .studies classrooms 
do not see this technology as a panacea for reforming 
schools. A quick survey of the literature indicates that 
advocates of Internet re.search have spent much of their 
time considering the practical aspects of familiarizing stu- 
dents with the basics of the Internet rather than on the 
instructional value of what students are learning. 

Donna M. Bertazzoni. associate professor of journaliMn 
at Hood College in Frederick. Marv’land, points teachers to 
several ’’virtual law" libraries that arc available on line 
while cautioning her suidems ’’not to abandon their analyt- 
ical skills while surfing the net. Students must be as careful 
about information they gather from cyberspace as they are 
about information they find in the library. They must criti- 
cally evaluate who is providing the information, what that 
person or organization's bias is. and whether the informa- 
tion is up-to-date and accurate. Students also need to be 
directed to research manuals to learn the proper way to cite 
material they find on the Internet." She recommends that at 
the collegiate level, professors provide siiidems with a list 
of useful sites to get them started. .At th'* prc-collegiate 
level, teachers probably have a higher standard for review- 
ing sites and checking them more regularly to .see if those 
sites are still valid. 

Charles S. White, associate professor of elementary' edu- 
cation ai Boston University, an expen in social studies and 
technology and a proponent of using the Internet for 
instruction, emphasizes that, at its best, the Internet is a tool 
that should be selected after the tough instructional deci- 



sions arc made. He urges teachers to begin by establishing 
the learning outcome before selecting and adapting panic- 
ular types of technology. In While’s model of leaching with 
technology, eniphasis is placed on leaching students 
enough content so that the learners have the background to 
cffeciivelv evaluate w'hai they are rinding. He points out 
that students cannot be expected to have success in retriev- 
ing infonnation if they do not have .some context or back- 
ground for selecting key w'ords or evaluating the bias and 
value of the information that they rind. He cautions teach- 
ers that technology w'ill most likely follow and suppon but 
not lead educational reform efforts. 

Criteria for Using the Internet in Civic Education 

In review'ing the concerns of both proponents and critics of 
Iniemei research, the following questions emerge for eval- 
uating lessons and Internet assignments. 

• Has a valid (or authentic) use of the Internet been iden- 
tified for the assignment? 

• Does the Internet enhance the learning goal that is being 
addressed? Could the content be accessed more effec- 
tively elsewhere? 

• Arc the students learning more through the use of the 
Internet? Are they learning better? 

• Arc they being asked to think critically about what they 
*..ive found? 

• Has using the Internet changed the lesson outcome? If 
so. does it enhance or detract from the outcome? 

• WTiat new or extra work is required of the teacher? Is ihe 
result worth the effort? 

Jackie Johnson’s Story 

During the 1997-98 .school year, as part of her profession- 
al development plan at Campus Middle School (Cherry 
Creek Schools, Colorado), Jackie Johnson looked for 
opportunities to integrate student research on the Internet 
imo her eighth-grade American Studies program. Because 
Johnson is strongly committed to two educational 
reforms — interdisciplinary and standards-based instruction, 
the nine lessons to which she added a technology compo- 
nent reflect and suppon these values, 

Johnson's primary motivation for delving into the Inter- 
net (beyond the fact that at least for the present time, her 
students enjoy technology and are motivated by it) was to 
enhance what students learn about citizenship, law, and 
government. In using the Internet, she hoped to find helpful 
primarv' source materials that are not icadily available to 
her students in the school library. She also hoped to give 
new life to some successful but well-worn lessons. 

Fortunately for Johnson, the school where she teaches 
has already addressed many of the concerns about avail- 
ability of technology. The school has state-of-the-art 
wiring, new computers (250 computers are available for 
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1.500 siiidcnts), and tcchnolngy expcnise. The sehoof.^ 
W'eb si[e (www.cms.ccsd.k 12.co.us/) features infomiaiion 
about each subject area by grade level as well as links io 
\ites that are key to assignments. Students sign a district 
policy stating dint when using school computers, lhe>' will 
visit only those sites that are approved by the school. 

"One of our reasons for requiring students to use the 
Internet is to enhauee the collections in our school library. 
The Internet can provide depth for many topics. The Civil 
Rights Act of 1<^6K is an e.varnple of a topic for which stu- 
dents who have access only to print will probably look on 
microfilm for 77/acor in an cncvciopeciia. The Iniemet pro- 
vides access to the Johnson Library where students can 
read the actual law and read about the background on its 
passage. At the same time. 1 do not want them to get the 
idea that they can use tlie Internet as the single source of 
information. It is one of several .sources that they use.” 

Teacher as Learner and Researcher 

Clearly defining why she was introducing Intcmei research 
to her students was the first step in Johnson’s development 
process. Her overarching goal and criteria for measuring 
whether she met her goal was the ueyree to which Internet- 
based lessons enhanced student-achievement on the civics 
standards. Johnson ficld-lcstcd each of the nine lessons and 
asses.sed student learning on the civics standards using tra- 
ditional. pedbrmance, and ponfolio methods and retlecting 
on the quality of student work compared with that ol‘ stu- 
dents in previous years. 

Johnson also spent time networking and collaborating 
with colleagues who have an interest in technology, partic- 
ularly Keith Katte, a technology specialist at her school. 
*’What I've learned from technology expens is invaluable. 
Keith helped me put ideas into practice that 1 would not 
have tackled by myself. Jim Giese at SSEC got me started 
by suggesting some sites and search strategies that he had 
u.sed. My mentors were good at not overwhelming me. As 
helpful us they were, their assistance didn't replace the 
need for a good lesson plan." 

Examples of help that an LRE teacher might ask for 
from a technologically informed colleague include the fol- 
lowing. “Keith is so open to trying new things. I find sites 
that he puts up as links or as ‘Jackie'.s bookmarks' the 
Campus Middle School Web page. He showed me many 
shortcuts and refinements for helping student researchers 
be more efficient. One helpful lesson was showing us how 
to use a divided screen so that stude-ms could write or lake 
notes on one side of the screen at liie same lime they were 
reviewing documents from the Internet on the other. 

“When I wanted to put an 'unmarked case study' on our 
Web site for our First Amendment book banning lesson, he 
helped me with the format even though he had no idea what 
the case study was about. Together we went to the Cornell 



sue, and I would say, ‘pull the arguments for each side and 
put them on one page and pul the opinion on a different 
page since [ihe students] will use that at a later time.’ It w-as 
his suggestion that wc add a picture of the current justices.” 

Johnson recommends using an exemplary lesson that is 
already developed as a starting point. Her introducU)r>' les- 
son was available from the Librar}' of Congress' American 
Memory collection. The Historian' s Sources (http:// 
lcwch2.loc.gov/ammcm) for teaching the skill of hi.storical 
thinking using slave nairaiives. "Using an actual lesson that 
modeled good use of primary- sources was a huiidi ng block 
to doing my own Ic.s.son.s.” 

student Training 

Learning to use the Internet in social studies may involve 
some unlearning on the part of many students. Johnson 
reports. ”1 would guess that as many as 60 percent of my 
students have computers at home, and many of them surf 
quite a hit on their own. 1 wanted to teach them some type 
of discipline in finding information relevant to our class. 
Some kids just want to do a Yahoo search because tlvaf s 
what they do at home. Getting them to worthwhile sites and 
requiring them ro do some thinking while they arc there 
was a challenge. I needed to remind them that clicking is 
ntii thinking. 

"\ know because I had the same experience when I was 
first introduced to the Web. I clicked everywhere. The 
instructor went crazy with a classroom of teachers each 
doing his or her own thing. I decided not to let this happen 
in iny clas.sroom. If adults do this, you know kids would. 
It’s the candy store. My approach was to say this is the les- 
son and these are the sites. Our school has a contract that 
students sign saying they will not go off the designated 
instructional sites, or they will lo.se their privileges; .so 
teachers at my .school are not likely to give a surfing assign- 
ment. They might allow a Yahoo search and then go 
through the list of bins with the student.” 

The initial session for student training in early Septem- 
ber involved a review of the w'ork of the three branches of 
government. During a 43-minule period, students visited 
three government sites — Congress. White House, and 
Supreme Court. During the training, pairs of students were 
asked to retrieve a specific piece of information from each 
site. Parents were introduced to the lesson and the policies 
at back-io-school night. 

Selection of Web Sites 

A large part of her role, Johnson believes, is locating and 
evaluating the best site,s and then monitoring them to see 
how they work for her students. “This work is somewhat 
analogous to lessons in which I might ask the librarian to 
pull relevant materials.'* She estimates that she invested at 
least eight hours in researching the sites for her “Expansion 
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of Rights'* lesson. If she uses the lesson next year, she 'A ili 
check these sites again (for currency, accuracy, etc.) and 
edit the as.signnient accordingly. 

In thinking about the cnieria that she uses for selecting 
sites. Johnson mentioned authenticity as a key considera- 
lion. “Schola.rs* lawyers, citizens who want information 
about their government and law use the same sites that I do. 
My students know that they will be expeeted to do some- 
thing with the information that they find. This might be 
writing their own Supreme Court opinions or looking for 
evidence to suppon the thesis of a research paper." 

Johnson shares the bias of Lund and Langer about the 
limitations of open-ended seaichcs. ’\My interest is having 
students focus on the primary' sources or other data that a 
at the core of my lesson. It's possible that kids might type 
in *U.S. Constitution* and never get to Archives. The 
teacher brings a context and background knowledge to sort 
ihrougli the sites that students cannot he expected to ha\e. 
.\i some point, students need to learn to make decisions 
about the value of iaformaiion that they find by surfing — 
but not in my 43-ininuic period." 

Critical Thinking 

In Johnson’s experience, the key is to make sure that sui- 
dents have something lo do and to chink about when they 
visit a site. One of the techniques that Johnson uses to 
encourage students to think critically about what is on the 
computer screen is to limit the number of pages that each 
student can print. She believes that this policy encourages 
students to evaluate which information is most important, 
and limiting the number of pages discourages students from 
copying information directly. Since the class shares a print- 
er. the page limit serves a practical purpose as well. 

Students in Johnson's class are required lo do some writ- 
ten or verbal analysis of what they are finding at the site for 
each assignment. “I expect my students to evaluate the sites 
that they use even though 1 have selected them. There is 
junk out there, and I want them to develop the habit of eval- 
uating the source and bias related to what they arc reading 
on the Inlemei." 

Next Steps 

Reflecting on her experience. Johnson feds that the invest- 
ment of time and effort paid off for her and for her students. 
She has learned a great deal about strategies for using the 
Internet for student research — many of which she will con- 
tinue to use. Her efforts as an “action researcher" are still 
inconclusive as to the question of student achievement. 

How effective do you think Johnson has been in her 
effort to use the Internet in preparing students for citizen- 
ship? Which challenges has she responded to? Which 
remain? Johnson welcomes your feedback and suggestions 
for V/eb sites and further refinements. You may contact her 
at jjohnson@ccsd.co.us. 
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Technological Efl 

Ebolas ^ ; 

Hearing about parents who supposedly 
abused their teenage daughter, another 
teenager posted a me.ssage on the Internet about the 
alleged mistreatment. He also posted the family's 
phone number and urged readers to call the family to 
express disgust. 

The incident raises questions about using the Inter- 
net to post defamatory statements. An unregulated 
Internet relies on responsible users. If there is no legal 
remedy, are w'e facing a technological Ebola? 

The message reportedly generated numerous threat- 
ening phone calls. It claimed that the family confined the 
girl to home when she wasn't in school or at work, she 
was forbidden to use the phone or to have friends, and 
she was fed only peanut butter and Jelly sandwiches. 

The girl discussed her family life during a private 
group discussion for children v/ith emotional difficul- 
ties. A student in the group reportedly shared the infor- 
mation with White, who then posted it on the Internet. 

Adapted from ABA Human Riiihts, Sprinti 1996. p. 21. 
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A Teen Court Web Site: 

Starting Locally — Reaching Globally 



Pauls 4 , Hessel 



i'jnhue (>n Liw -Rclawd Education, 22.2, 1998, pp, 35-36. Q 1998 American Bar Association. 



R eal estate agent, fonner teacher, and long-time Amer- 
ican Legion Auxiliary member Lolita Junk was con- 
cerned with the growing epidemic o(' juvenile crime in 
her small city. CuL .arc. Illinois. W'hen natumal auxiliary 
president Helen Holcum encouraged auxiliar)- units to 
implement teen courts to prevent crime in their communi- 
ties, Ms. Junk proposed that her local unit take the lead in 
establishing a teen court in Knox County, where Galesburg 
is located. "Teen court" is a general term describing courts 
that include juveniles as members of the jur> . whether in a 
school or a community setting. These c<iuns may also have 
young people fulfilling the roles of pro.secuting attorney, 
defense attorney, judge, bailiff, or other officers of the 
court. In most teen courts, young people are voluntarily 
referred for sentencing, not for a decision of guilt or inno- 
cence. There arc, however, many different models of 
couns, including some that decide guilt and some that u.se a 
panel of "peer jurors” who question the defendant directly 
t without prosecuting and defense attorneys). Young 
offenders choose teen court, usually w ith parental approval, 
as an alternative to an existent sentencing agency or disci- 
piinarv' office. Offenders who prefer legal representation 
and/or the regular court or .sentencing system can decline 
referral to teen couns. 

In Galesburg, a steering committee was created to 
explain the teen court program to the community, and b\ 
November 1994, the committee spo.nsored a meeting at the 
Knox County Coun House with representatives of 26 dif- 
ferent agencies and groups to seek their support. A 15- 
member Advisory Board was formed, and the Knox Coun- 
ty Teen Court was implemented (through much volunteer 
effort) by September 1995. 

Among the many groups Ms. Junk approached in the 
planning stages were the local schools. Her explanation of 
teen court to Sherxd Hinman's journalism class at Gales- 
burg High School not only encouraged student participation 

Paula A. Nessel is a program manajiter in ihc ABA Division 
for Public Education's school pro^^rams unit. 
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Knox Counry Teen Court volunteers undergoing training. 

Counesy of (inlcsbiirt Mich Scluxtl 



in the court but also inspired students Tim McAndrew and 
Mike Hunigan to decide to make Knox County Teen Court 
the subject of their entry to ThinkQuest. a national contest 
for student-created Web sites sponsored by Advanced Net- 
working Service.s. 

With Ms. Hinmun and Ms. Junk as their adviser.s, the 
two students designed a Web site that described the Knox 
County Teen Coun — 

• mi.ssion .siatement, 

• bylaws. 

• procedures manual. 

• judge \s manual. 

• offense li.st, and 

• the roles of court personnel, 
e.g., jurors, bailiff, prosecutor, 

and gave other relevant information — 

• statistics on juvenile crime, 

• the “Top 10 Reasons to E.stablish a Tccn Court,” 

• hints for starting a teen coun, 

• two mock trials to use for training teen court volunteers, 
and 

• links to law -related Web sites. 
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Web site designer Mike Hunigan filming mock trials 
and interviews for use on the Web site. 

Courtesy nl G.ilesbiira Hij:h Scluuu 



The students divided the responsibilities of site creation. 
Sophomore Tim McAndrew did the writing, proofreading, 
and translations into html (the Web site code). Senior Mike 
Hunigan designed the site's page layouts, located and/or 
created computer-program scripts, and problem-solved 
management of the data. Together they estimate they spent 
over 2.600 hours creating and maintaining the site. 

As the team's teen court coach, Lolita Junk provided 
information about all aspects of teen courts and access to 
the teen court documents. As tcacher/coach to the team, 
ShervJ Hinman provided frequent input ahoui content and 
design, meeting with the students once a week during the 
school year. As the ThinkQuesi contest deadline neared. 
Hinman worked with McAndrew and Hunigan 2 to 3 days 
per week. 

The students had their Teen Court Web .site up and run- 
ning at http://tqd.advanced.org/2640 by Octobci 1996. h 
was publicized to local and national media, and by Decem- 
ber 21. the site received 31,691 accesses. Awards for the 
Web site began tlowinc in. including a ThinkQuest Gem 
avvjird in 1997. which provided SI 2.000 in scholarship 
money to each student-creator and $2,000 each to the 
coaches, the creators' high school, and Knox County Teen 
Court. In addition. Sheryd Hinman was one of two winners 
of the ThinkQiic.si 1997 Coach of the Year Award. 

The lime needed to create a Web site can vary from a 
few days to five hundred or more hours. Sher\'l Hinman has 
the following suggestions for teachers whose students are 
interested in the creation of sites; "I’d encourage people to 
keep a Web team small — tme to three students. The 
ThinkQuest Web site (http://www.advanced.org/think 
quest) has many excellent res turces and links to educate 
students about Web buildlnc. I think some of the best sites 



arc those that make use of local resources. What programs 
arc successful in your community? For example, your com- 
munity may have been the site of a historical event: there 
may be people who have dramatic stories to tell dealing 
with issues .such as unions, civil rights, etc. Human stories 
never go out of fashion, .Students are in a unique position to 
educate their peers through the Internet.” 

The KUv'X County Teen Court Web site is an outstand- 
ing achiever, cm. When the teens and coaches were asked 
what they con ;idercd to be the most valuable result of their 
painicipaiioi, in the site creation. Mike Hunigan responded, 
"I It wasl being able to provide information that wJIl change 
my peers' lives forever . , . and knowing that you con- 
tributed to changing the outlook of a teen going bad.” Tim 
McAndrew noted that his participation gave him “the 
opportunity to work with others on an ambitious project and 
to help people across America, people we don’t even know, 
develop a system to help fight juvenile crime in their area.” 
.Sheryl Hinman added. "One of the greatest memories I will 
have was when we learned that courts have been started in 
variou.s communities bccau.se of the site's material. The 
power to make society change is awesome.” 

Ask Lolita Junk about making changes in society, and 
she has a list of achievements made by the Knox County 
Teen Court. She believes the beneficiaries of the court arc 
not only the young offenders but also the student volunteers 
and the community as a whole. 

• The offenders receive sentences that help them recog- 
nize the seriousness of their acts and give them an opportu- 
nity to make a positive change in their lives ... a .second 
chance. The overall recidivism for those W'ho have com- 
pleted their sentences is only 1 0.2 percent. 

• The student voluiileer.s receive positive peer pressure to 
stay out of trouble. Only one of the 250 student volunteers 
has been arrested, and that w^as for driving too fast for 
condiliens. 

• The community benefiLs from a significant number of 
community service hours (over 8.000) performed by 
offenders fulfilling their sentences and a lower incidence of 
crime. According to State'.s Attorney Paul Mangieri, Juve- 
„nile crime is the only crime in Knox County that is down 

this year. Randy Storm, director of the county’s juvenile 
detention center, testified that juveniles at the facility num- 
bered 10 per day in 1997 compared to 12 per day in 1996. 
He altributed the decline to the Teen Court program. 

The Knox County Teen Court and its Web site required 
dedication and time from their creators. Each of them began 
with personal commitment and the persistence to pursue 
what was necessary to make the project work. The results 
are more positive than they could have hoped for. 
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Using the Internet for Research 

Jackie Johnson with Barbara Miller 



Expdii>>ion of Rights 
in American Law 
and Society 



Update on Lm d^elatrd I'ducanon. 22.2. pp. .^2-40. CO .Amoncan Bar Association. 



Background 

The process of e.xpanding consiiiu- 
lional rights and protections iias 
involved both setbacks and gains. In 
this lesson, students select and 
research one significant event, using 
the Internet and traditional sources. 
They present their findings and e\'aln- 
ate the Web sites. 

Objectives 

.•\s a result of this lesson, students w ill 
« Describe how the actions of groups 
with differcni opinions led to the 
expansion of demoeratic rights 
• Evaluate Web sites for their useful- 
ness in LRH re.scarch 

Target (iroup: Junior high and high 
school 

Time Needed: classes 

Maleniils Needed: Intemet access. 
Student Handouts 1 and 2 

(Yocedures 

1, Have students identify groups of 
Amerieans who were excluded 
from constitutional protections 
when the Constitution was written 
in 1787. Review strategies that 
groups have used to achieve pro- 
tection of their rights: new laws, 
amendments to the Constitution. 
Supreme Court decisions. 

2. Arrange for your students to use 
the sehoofs computer lab for their 
Internet research. If the school 
does not have facilities. lr>' to 
schedule blocks of time at the 
local library for your students. 



3. Explain that students ^vIll research 
one topic for a research paper and 
also evaluate the resources ihey 
use. With the assistance of the 
language ans teacher, the research 
jniper can also ha\'c an imcrdisci- 
pliiiar> locus, l^istnhutc SniLJeni 
Handmit 1. ”}'Xpansion of Rights 
in American Law and .Society." 
Students should select one topic 
from the list for their rc.search. 
using the suggestii'm.s gi\cn on (he 
liandmji as starling points, li.x- 
plain that their research must 
include at least two Internet 
resources and each Inlcmei site 
musl be evaluated. (See Student 
Handom 2.) 

4. To provide signiticam mlorma- 
lion for the entire class aboui all 
ihe topics on the list, studcius 
should review their papers to syn 
ihcsi/,e iheir research. They 
should focus on the most relevant 
information about their event ami 
an anaKsis of the impoiianee i4‘ 
their event in achieving fairer 
treatme^ ibr various groups of 
Americans. Siudenis can tlicn dis- 
play this information on a poster 
for the entire class to view. Allow 
lime for them to share their topics 
with the entire class. Teachers 
might create a "poster gailery." 
arranging students* posters in 
chronological order. 

5. Conclude the lesson by conduct- 
ing a discussion about the signifi- 
cance of the events students have 
researched. Which events do siu- 
clents feel were most critical in 



' See the articles on pages 4 and 8 ! 

! for hackgrouml information. I 

; 1 i 

expanding constituuonai protec- 
lions and deiining ee|ualiiy in 
.American law and sticieiy? What 
methods have been used by 
groups to achieve equality? What 
groups have experienced gains 
and setbacks in the movement 
toward oiiual rights and opponu- 
nities in our society? 

6. To evaluate the effectiveness of 
the Intcrnci as a research tool, ask 
students to rellccl upon the 
aulfieniiciiy. reliability, and 
accessibility of the Internet 
sources they used in completing 
this assignment. 



I Family On Line 

I Charles Suphnn probably would 
have never found a mother's three 
i missing daughters without the help 
I of public information available on 
I line and on computer CDs. Suphan 
I of ilie Suphaii-Hart law firm in Lit- 
I lie Rock, Ark., has been conducting 
I searches for U'st friends and rcla- 
' lives free of cliargo for several 
: \ears. In 14*^5, Suphan took on the 
i task of finding Dorothy Orionclo's 
j daughters who were abducted by 
I their father. Thank.s to Suphan and 
I on-line resources. Oriondo and her 
daughters were reunited after 26 
\ears. 

j AtJaptai from ABA Humiin Rifjhls. 
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student Handout 1 



Expansion of Rights in American Law and Society 



Throughuui hisior>, Americans have defined 
ilic word (‘ciituliiy in differeiu ways to inciude 
\-arioiis , groups of Amcncans. A> you recall, 
with ihe ratificaiion of the ('onsiiuiiion in 
l7Sd. ihe rights of ciu/ensliip were exiended 
onl>’ to white males who owned properly. 
Today, the meaning of the word cqualiix eon- 
linues to be an impoi-uim and enduriug theme 
in American law and soeict>’. It is imponani 
for US to retleei on the gains and setbacks 
throughout our histoiw m achie\ing fairne.-^ 
and equality for all Americans — regardless ol 
I ace. ethnicity, sex, age, or religion. Tlmugiil' 
fill relleciion about these significant "'turning 
points" enables all of us [o eonrmue tlie dis- 
cussion Liboiii fairness and equality in Ameri- 
can society today. 



Given the e\eni that you have selected from 
the list below, you will write a research paper 
for language arts and social studies that 
includes the bdlowl 

!. a thesis statement (gain or setback): 

2. a description of your event: who. what, 
when where, why; 

3. the legal/constitutional sourcc(s) of the 
rights sought (or in some cases, denied) 
in your ex'enl: 

4. the strategy used in achieve the gain or 
setback for your even: (new amendment. 
Supreme Court decision, new law): and 

5. an analysis in which your reasoning is 
explained. 

NOTE: \ bu must use and con'cetly cite a min- 
imum of four sources. Two must be accessed 
from the Internet: two must be print resources. 



Topics and Web Sites for Research Papers 



1. I '‘Ai: l)h:CL.\R.\'nON Ol- iNDlUniXm- NO-. 
hitp.//lcwv cb.h»c.go\ rcxinbii s Liodara/declara I . 
htinl 

u \v.nara.go\/c\hall/chartcr's.hinil (Thmi scroll 

ilnun. ) 

2. PS9; BILL OF RIGHTS 
h(lp://pacinc.discovi.'r,nct/-dans\ r/billrigh.lunil 

h 1 1 p : / / w w \v . n a ra. g t) \ /e \ h a 1 1 /ch a r l c rs/h i 1 1 r i g li t s / 
billniain.lninl 

3. IS^b: TRAIL 01- TFARS 

hlip .'/nyoorgia.cunvhi^iv^n/ngiii.sii' shnnl 

4 . 1841:THE AMlSTADCASti 
hup:/A\uu .aiiiistad.orii/ 

!i U p : / / a m i s 1 a d . m > s o c s e a p on. o r g / ni a i n / 
clcoine.html 

5. 1 S50: FUGITPy I£ SLAVE LAW 
littp:/Av\\ Av . people, virgiraa.irduy- mgmfHi/inim.lnmi 



6. iss:: L\( 1 1*. TUM'S: CABIN 

!u I p : // \v u w . ( eltdt n ^ o f t . e o m / Li b r a r> d i l/s 1 \v c ! 
coi\lcnis.htm 

7. I8?7; DRLI) SCOTT DECISiON 
http://’library,ad\ anecd.org/ 1 1 .S72/ce/eases/drcd_scoll. 
la ml 

See V\‘eb ^ilcv listed lor Plcssy v. Ferguson. 

■ 8. ISb.V EMANCIPATION PROCLAMATION 
h 1 1 p : / / w \v w . s . g o \7 n c r o / a n i i / eMn a n c i p a t i o n . 

him I 

hUp://\\ .libenyniiline.hypeiniall.com/ljncoln/indcx. 
htnil 

http://u u'w.triadntr.ncl/^rdavi.s/mlkdrcam.htm 

9. 186S: THIRTEENTH .AMENDMENT 
h 1 1 p : // u v\’ w . n n d w 0 r Id . c 0 iTi/d a t a/Co n s t i i u u 0 n / 
amendment I ?/ 



t 8 U' n 1 t 0 X L V. . R L I. r I- \) K 1) l C \ •] ! 0 X ■■ r c . h n 0 l 0 p 
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10. Ihfo; iOl'K I'KliNTH AMHNDMHNT 

INo Mime site Thirteenth Aincndmem; seroll to 
Amentlmem 14. 

11. 1S70: [‘IITHHNTH AMKNDMHNT 

I’se s;ime site as Thincemh .Amendment: sernli to 
.Amendment 13, 

12. IS76 -011; JIMCRIJW l.AWS 

http://\\ svw.pbs.ore/newslioiHVhh/raee _re!iitioiis/One 
, A me r i c a/ j i m mu* , h I in 1 

' hltp://\v\v\v.usbmm.on:/ol\ nipies//ce()36:i.litm 
ltttp://niiiines,nuiiers.cdu/vSegrei:.him 

13. ISdO: \V0L’NDh:D KNIib: 

' http: //hanks vine.phast.umass.edu/june95/lakola/ 
Wounded K nee. him i 
http;//d jekshnvel.com/WKmasscre. him! 

i 14. I PLESSY V. FERGUSON 
; liilp://\v\\ w.rindlavv.eom/ Tlien ao to “Supreme Conn 
' Opinions.’* Seroll dovvai to “Party Name Seareli." Type 
! in name of ease. 

: http;//\\ wv\ .law. Cornell edu/ Then click on “recent" or 

I “historic.” 

j 15. 1920: NINETEENTH .AMENDMENT 
I h 1 1 p : / / N't’ w \v . s a II - m a r i n o . k 1 2 . c a , u s / ~ n i c k s u n 

I /slb/siblO.htmi 

See also Web site for Thirteenlh .\mondmcnl. 

: 16, 1 935: SOCIAl. SECLMHTY .AC'T 

hitp://\\\vw. fatly, law. eorncll.edu/useode/42/eh7.ht nil 

17. 1942: EXECUTIVE ORDER 9066 

] In t p: //w w v; . ige .0 rg/c 1 pc f/ 

I http://\vww2. hawaii.edu/-soeda/9066.hlml 
I hit p://weber.u. wash inpton.edu/-mudrock/ ALLEN/ 

Travel/ 

fitlp://di/zy.library.ari/ona.edu/images/jpamei7exee 

ordr.him! 

18. 1954: BROWN V. BOARD OF F:DLJCAT10N 
http://www.wmic‘h.edu/polilics/mlk/ 

j See also two court sites listed for Plc.s.\\ v. Fer^iusofL 

1 19. 1955: MONTGOMERY BUS BOYCOTT 

j hUp://\v\vu' .grandtimes.com/rosa.htmi 

I hlip://stH:sei.coIorado.ecIu/-jonescm/mcntgomei 7 .himl 
j hltp://\vww.\vinich,edu/poIitics/niik/ 

I 20. 1 960-6 1 : FREEDOM RIDERS 
I hltp://www, nwarklimcs.com/archive/news/ncws9 2397/ 

I does/newsQ.Ium 



21. 1962: GIDLXJN V. WAINWRIGlkP 
lillp://\v\\'w.nationaicemcr.in!er.nei/cc0727 htm 

.Sec also t\v(^ court sites listed for /Vc.v.vv v. Fcn\i\sou. 

22. 1963; MARC'Il ON WASHINGTON 

h tt p : / / w w w . i r i a d II I r . n e t / - r d a v i s / 111 1 k d I’c a ni . 
htm 

hlip://amerieanliistoi\’.miniiiuco,enm/library/\veekly7aa 

082597,bim 

hit p://americaiili istory. mini ngeo.eom/library/vveekly/aa 
09()297.him 

23. CIVIL RIGHTS ACT OF 1964 
hup://\\ww, I bjlib.utcxas.edu/johnson/arcbives.honi/ 
biograpliys.honi/lbJ„bio.h(iii (Then seroll to 1964.) 
lui|'i://fatlY. law. eorneIl.edu/uscodc/42/ 1971 .slitml 

24. 1965: SELMA MARCH 

hllp://\vv/w. ase.edu/arehi ve.s/icaeher/righl.s4.hlml 
li U p : // w w w . i gc . or g/c 1 pe f/ 
hllp://\vww‘. wmich.edu/polilics/mlk/ 

25. VOTING RIGHTS ACT OF 1965 
http://w\vvv.\vmieli.edu/polilies/mlI7 

http ://w\v\v.ksg. liarvnrd.edu/easeweb/abstracls/75 112. 
htm 

hltp://\v\v\v. lbjlib.uiexas.edu/Johnson/areIiives.lioni/ 
biography's. hom/lbj_bio. him (Then seroll to 1965.) 

26. 1966; MIRANDA V. ARIZONA 
htip7/\v\vw'.lTnd!a\v.eom/ Then go to “Supreme Court 
Opinions." Scroll down to “Parly Name Search.’' Type 
in name of ease. 

27. 1969: TINKER V. DES MOINES 
hltp;//w\vw.ahanei.org/pubiieed/lawdaY/linker.hlml# 
tinke 

28. 1971: TWENTY-SIXTH AMENDMENT 
See Web site for Thirteenth Amendinenl. 

29. 1978: REGENTS OF THE LJ. OF CALIFORNIA 
V. BAKKE 

http://wwvv.ri ndlaw.com/ Then go to “Supreme Court 
Opinions." Seroll down to “Party Name Search.’' Type 
in name of case. 

30. REFUGEE ACT OF 1980 
litlp://\v\vw.fairus.org/03202603.htm 

31. 1991: AMERICANS WITId DISABILITIES ACT 
http://wvvvv.usdoj.gov/ert/ada/ 
http://janvveb.icdi.wvu.edu/kinder/ 



L 
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Evaluation of a Web Site 

C'ritical reading and evaluation of resources has always been iinporlanu With millions of 
resources now available ilirough the Internet, critiquing sources and their credibility becomes 
increasing''' important. 

Complete an evaluation lorm lor eacli Web sue you visit. 

Web page address: 

1. What's on the page and who provided the information? 

2. With what organization is the author ol the page affiliated'^ 

3. l^oes the title of the page provide clues to its contents ' 

4. Docs the page include a paragraph that summarizes the contenri^ 

5. Docs the page pnn idc information that is useful for your project? 

6. Would an encyclopedia provide the same amount of or more information? Explain. 

7. Is the information on the page current? historical? 

8. Do you need to have up-to-date information for your report? Docs the page 
provide that information? 

9. Do any pictures on the pages supplement the content? Explain. 

10. Does the page include links to other good sources of information ? 

11. Does the author of the page present information in an objeeiive form? a subjective 
form? Explain. 

12. Do you agree with the information on the page? Is there some information that you 
think is incorrect? Explain. 

13. Does the information contradict infoimation that you have found elsewhere? Explain. 

14. Does the author provide biographical information about himself or herself? 

15. Do you think the author is knowledgeable about the topic? Why or why not? 

16. Do you think the information provided is true and coitect? What can you do to verify 
the information given? 

Adapted from Kathy Schrock's Guide for Educators: lntp://\v\v\vxapccod.net.schrockguidc 
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TeacBiing Stra&tegy 

Rest.xting Youth Access to Indecency 



on the Internet 

Margaret £. Fisher 

i piLltf 'll 

Background 

This sU{U«.*!j\ ItH uscs sui(k*nis‘ jKlmi- 
lion on iliL‘ U.S. Supreme C’oun 
deeisioii iliai ilic ( 'omnumicuimrj'' 
[)a;eiKs Aci (il unlulcil llic lurM 
Ainendmeni n^lu lo (jce speech. Siu- 
ilenls niipiil explore iho issue I'linliei 
uHcr iliis lesson h\- reading the anu' es 
on papes S luid Ih. 

Objectives 

As result ol' this lesson, students wdl 

• Idemily ImiM Amendment pmiee- 
lioris as they relate to euimimniea- 
tions t)ver the Internet 

• Dei'inc reijuireniem’. neeessar> to 
lestriei speech on the basis oi die 
etuileni ot the speech 

• Ideniily hinv overbroad restnctions 
on free speech limn protected 
speech 

• idenliry how vaeue laws restricting 
speech chill the free exercise ot 
speech 

• Analy/e conllict between govern- 
mental interest in protecting youth 
from indeceiu materials and indi- 
viduals* interest in free speech in 
the wSuprcnie Court decision Reno \ . 
ACU.' 

• Develop their own vieupchm about 
the correctness of the Supreme 
CiHirt decision 

Margaret E. Fisher is an ciitontev 
with 21 years' experience in educat- 
ing the public in the law. She lives in 
Seattle. Washini^ton. 



l.aw- KrUitid Edueaiion. 21.1. pp. tl - 

rarficl (Iroiip: Secondary 
Time Needed: 1 J classes 
Materials Needed: Student Handout 
1 (one per siudirni). Student Handout d 
!iMk' I VI group) 

Procedures 

1. To present an o\eiview ol' the 
iiucmci. brainstorm with studenis 
the \arious emnponents of the 
liucniet. The list should ill a mm 
muim include electiomc mail (li- 
maiO, auiomatie mailing list ser 
\ ices (list servs). newsgroups, 
chat rooms, and llic World Wide 
Web. If necessary, define basic 
Internet eomimneiUs. Note, too, 
thal new components are de\ elop- 
ing regularly. 

• ICniail allows someone to send 
an electronic message to 
another person or to a group of 
persons. Recipients of the mes- 
sages retrieve their mud Irom 
their own computers. 

• Newsgroups are organ i/.ed 
mound spec i fie lopies. Indivitl- 
uals join the newsgroup . and 
then arc able to exchange 
) 11 format ion and opinions 
about the topic. 

• Individuals wj.shing to eoinniu- 
nicuie directly with each other 
may enter a chat room and then 
type mes.sages to one another. 
The sender's messages appear 
almost immediately on the 
recipient's computer. 
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See the iiriicles on pages S and Ih i 
for backgitmnd informaiion. j 

j 

I 

• The World Wule Web is the 
hesi-known component of the 
liiicrnct. People can search and 
access information stored in 
computers all around the 
woild. 

2. Ask siudeius which of these com- 
ponents they have escr used. ‘I'his 
will proN'ide a sense of the scope 
and widespread use of the Inur- 
net. About 40 million people used 
the Internet as of 1007. and that 
number is expected to reach 200 
million hy 1000. 

A. b'xplain that text, pictures, \ ideos. 
and diseiissioiis of 'sexually 
explicit materials exist on the 
Internet and are posted in the 
same way as nonsexual materials. 
Also point out to students that 
Congress enacted its first piece of 
legislation regulating the Internet 
in 1906, when it eriminali/ed the 
sending, and displaying to minors 
Ol indecent and patently offensive 
materials. Tell students they will 
be doing a case study thal focuses 
oil whether this federal statute 
violates the right to free speech. 

4. Distribute Handout i , and ask stu- 
dcnt.s to read only the facu on the 
handout, not Opinions A and B. 
Brainstorm the important facts 
with students and write them on 
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1 1 1 C* hoiiul. Once iho l.icis a('i‘ 
lIlmi'. iiisirncl sUJ(1lmus lo ifatJ 
Opinions A and B. 

5. Ask ^Uidciils V. IrMIioi pci- 

^(nlally as:rcc witli Opniinn A or 
Opinion [\. Oijiani/c ilu- class 
into jjroiips of up It) fi\t* siiiilums 
acconliim lo the I'piiiioi) ihc\ 
aL’rce with. In the event that all 
stiidcms support the sank opiik 
ion. assien each eroup lo one 
opinion or the otlkT. 

6. .Adei stiulerus have (hscussetl the 
opinitMis. ask each iiroup to assign 
a recorder to write down the ariuo 
mcnis and a reporter to picscnt tiic 
a;|;.uiiieiits to the class. Then dis- 
irihiiio Handout 2 lo each iironp, 
and liave the .e roups comp i etc the 
haiuloui h> iilentiiyine the areu- 
menis cited in tlie opinion, addiiie 
their own. and rankine ail areu- 
nients from most important to 
least imjioriani. 

Allow a debate of die case l\v ha\ - 
in^ one student from each uroiip 
report on the <eroup‘s most imptu*- 
lam areuineiit. Allow students to 
add new' ar[juments as the dehalc 
proceeds, As students present 
their arpu nients. \ou should keep 
track of the arcunients made. 

H. Debrief the discussion with stu- 
dents once their areumenis have 
been CNliausied by idcntilyinii the 
arguments made and responding 
to them as the Supreme Court did. 
Let students know' that Ojiinion .A 
includes arguments made fuMTi 
the government's brief and the 
dissenting opinion in Reno v. 
ACW, in S. Cl, 2329 (1997). 
Opinion B is the majority opinion 
of the Supreme Coun. 

9. Clarify with students the tests the 
courts use to determine when 
restrictions based on the content 
of speech are imposed by the gov- 
ernment. Make sure students 
understand that the government 
can limit this .speech on 'he basis 
of its content only when the gov- 
ernment has a compelling state 



interest In limiting speech and its 
efforts are narrowly drawn to 
address that problem. Siaiutos that 
resiiicl uuproiecied speech along 
with constiiuiionalK proiccied 
speech are ovorhiavad and can he 
struck down tor iliai reason. 
.Statutes that make it a crime lo 
speak must he very spec i lie and 
clear about what speech is crimi- 
nal and what is not. Oiherwise. 
(he slatuJc can he struck down a- 
\ ague. 



H). Ask siudcms whether or not 
■■indecency" is a problem on the 
Internet and what .steps they might 
take it thes believe that it is a 
pn^blcm. 

1 L As an e.viension aetiviiy. siiidenis 
mi gilt draft a piece of legislation 
relating lo the liuernet, taking into 
account the concerns expressed 
by the Supreme Coun in striking 
the 1 906 statute down. 



I 2000: Lawyers Lov© the Bug 

i C'oinpLilers that will be a day late and a dollar sliorl when the 
! niillennium bug strikes as tlie dale changes to the year 2000 arc giving cor- 
I porale executives migraine headaches while making lawyers’ mouths whaler. 

! Atlanta attorney Lvelyn Ashley, for one. culls it ’'the bug that finally pro- 
vides lawyers the opponunity to rule the world.” 

The problem or opportunity will arise wiicn most ol the nation's business 
computers, which identity the year with only two digits rather than four, 
i lead the change to “00" as 1900 instead oi 2utX), This will cau.se some pro- 
[ grams lo crash and others to make incon’ccl calculations in a reverse back- 
! io-lhc-t‘uture. How. for example, can a computer calculate the interest on a 
loan taken out in 1999 if it assumes the follov/ing yeai is 1900'.’ 

Assembly lines could grind to a hall; credit cards may not scan (suits 
have already been llled against a supermarket chain in Michigan that has 
computer-operated cash registers alleged not to be able to handle credit 
cards with a 2000 expiration dale). The hit list could include malfunction- 
ing traffic lights, healing and air conditioning systems, elevators, bank 
vaults, and hospital instruments — any or all of which could give rise to 
litigation. 

Experts have already estimated the legal costs of the hug lo be in excess 
of $1 trillion. Mihsianlially higher than the .S.3G0 billion lo S600 billion that 
' it should co.si to actually fix the glitch. The legal fees would, if they live up 

I to expectations, exceed those charged for asbestos, breast implants, tobac- 
! CO, and .Superfund environmental litigation combined. 

j Adnpieii from Aushn Amcncan-Statesman. 5. p. A2. 
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Unmarked Opinion Case Study 



Hie Facts 

('(Mitia'ss passed the Cummiinications Dcclmicv 
\ct nt' \ to limit minors' access to indecent 
.ind ohscene transmissitnis and patently olTon* 
ive displays on the Internet. This ban applies to 
commercial and noncommercial groups and 
individuals using any of the components of the 
Inicmet: E-mail, list servs. newsgroups, chat 
rooms, and the World Wide Weh. 

1 hi.s statute makes it a felony tor anyone to 

1. knowingly use a telecommunications device 
to transmit obscene or indecent messages to 
anyone under 18 ye;irs of age, or 

2. use an interactive computer service to know- 
ingly send or display sexual or excretory 
activities or organs in patently offensive 
ways to anyone under 18 years of age. 
Patently offensive communication is mea- 
sured against contemporary community 
standards. 

Pt’oph' cltargcd under this law could claim one of 
I wo del eases: ( 1 ) they had used good faith, rea- 
sonable. effective, and appropriate actions to 
prevent miners from getting access to the indc- 
cem material: or (2) the operator required veri- 
fied prot>f of age, for example, a credit card or 
other adult access number. 

On the day that President Clinton signed the bill 
into law. the ACLU, along with other users and 
providers, filed a lawsuit claiming the law vio- 
lated (lie Fir;-.! Amendment right to free speech. 

A special three -judge District Court ruled that 
the statute violated the right to free speech. The 
Goveniment appealed the decision of the District 
Com to the I'.S. Supreme Court. 



Opinion A 

The Communications Decency Act is plainly 
coii.siimtional. The Internet offers a forum for 
true diversity of political discourse and unique 
opportunities for cultural development. How- 
ever, the same technology that makes all these 
wonderful resources available by the click of a 
mouse also allows the worst, most vile, and most 
perverse pornography. Without some basic rules, 
the increasing use of the Internet will allow easy 
accessibility to sexual material that would harm 
children. 

Children are increasingly becoming the com- 
puter experts in American families. Many par- 
ents refuse to hook up to the Internet in order to 
protect their families. 

Congress took steps to protect children by 
enacting the Communications Decency Act. 
Clearly the government has a compelling interest 
in protecting minors from at least some sexually 
explicit material. Additionall}\ the government 
has a compelling state interest in having parents 
and children using what has become an unparal- 
leled resource for communicating and obtaining 
information. 

The statute is not vague. The restrictions give 
sufficient vvaming concerning the core of what 
they prohibit. No part of the statute is directed at 
keeping indecent or patently offensive material 
away from adults who have a First Amendment 
right to f)htain this speech. The undeniable pur- 
pose of this law is to segregate indecent material 
on the Internet into certain areas that minors can- 
not access. 

Technology exists to require Iniernei users to 
enter information about themselves, such as an 
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adult identification number or a credii card nuiii- and it does not require that patently offensive 
lier before ihe\' can access certain areas of the material lack socially redeeming value. U docs 
Internet. not limit its broad prohibitions to particular limes 

The eriminalization of transmitting obscene or or base them on an evaluation by a government 
indecent maicnal to a user under the age of IS is lal agency familiar with the Internet's unique 

not overbroad, she statute indicated that the characteristics. It is punitive and it applies to a 

transmission to a minor must he made knowing- medium that, unlike radio, receives full First 
ly: that is, the person transmitting the infonna- .Amendment protection. 

lion must know that the recipient is under 18 The lack of definitions for indecenr and 

\ears old, patently offensive will make speakers unceitain 

Likewise, the criminalization of the displa\ of how the terms relate to each other and just what 
patemly offensive material in a manner available they mean. A mistake in iniei*pretation can result 

to persons under 1 8 is not overbroad because the in a iclony eonviciion. This \’agueness chills the 



defenses to prosecution allow the defendant to 
use a credit card or adult identification number 
or some other effective steps to prevent children 
from accessing the prohibited inaierial. The 
claim that there is no practical \va> for providers 
to verify age fails since content providers may 
use adult verification services, such as 
AdullChcck. which costs a nominal fee of less 
than $10 per year. 

Finally. Congress made the judgment that it is 
belter to place the burdens and costs on those 
who disseminate or display patent U' offensive 



excrci.sc of free speech and makes it unlikely that 
the law has been carefully tailored to protecting 
minors from potentially harmful materials. 

In its attempt to regulate speech that is poten- 
tially harmful to children, the law suppresses a 
large amount of speech that adults have a consti- 
tutional right to ;.eiid and receive. Because there 
are less restrictive ways to protect children from 
hannful materials than this overbroad suppres- 
sion of adult speech, the statute is unconstitu- 
tional. Currcntl} available software allows a rea- 
sonably effective way for parents to prevent their 



material than to leave children wholly unprotect- 
ed. The law is constitutional. 

Opinion B 

The Communications Decency .Act is clearly 
unconstitutional. The Act's indecent transmis- 
sion and patently offensive display provisions 
violate freedom of speech protected by the First 
Amendment. This law differs from other cases in 
which the Supreme Court has upheld restrictions 
on minors' access to certain material. 

Unlike those cases, tnis law does not give par- 
ents the ability to consent to their children's use 
of restricted materials, it is not limited to com- 
mercial transactions, it fails to define indecent, 



children from accessing that which the parents 
believe is inappropriate. 

The defenses provided in the statute are not 
narrowly tailored. The defense requires that the 
operators effectively block indecent materials. 
To date, there is no screening sofiw'are that exists 
to do this. But even if it did exist, there is no w-ay 
of knowing w'hcther a minor might actually use 
the blocking software. The age verification 
defense also fails to pass constitutional scrutiny 
because it is not economically feasible for most 
noncommercial speakers. 

The law is struck down as unconstitutional. 
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Review the Arguments 



i. Identify all the arguments from the opinion with which you agree, 



2. Add any additional arguments (hat your group can think of. 




3. Rank all the arguments from most important to least important. 



4. Identify a spokesperson from your group to report back to the class, 
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Analyzing Copyright in the Technology World 

Sheryl Hinman 



i'pilaic ou lM\v-Rcluii‘d EducatUnL 22.2. l<)yS. pp. 46~S(1. © 1998 Americ:m Bar Association. 



Background 

As more and more students use the 
Iniernei as a research tool, questions 
about the ownership of the materials, 
copynght laws, and fair use arise. In 
this lesson, students investigate how 
copyriizht laws apply to the Internet. If 
your school does not have a written 
policy ot\ copyright, you may wish to 
download and produce copies of the 
Bellingham i W^ashinglon) School Dis- 
trict policy, which is linked to the 
“Copyright in the Cyber .-\gc“ site. 

Objectives 

.As a result of this lesson, students will 

• Discuss the various points of view 
concerning copyright as it relates to 
eyber technology 

• Apply standards of copyright to 
analyzing Web sites 

• Develop guidelines for educational 
projects 

Target (iroup: .Secondary 
Time Needed: 1-2 classes 
Materials Needed: highlighter pens, 
the article “Copyright in the Cyber 
Age" located at http://www.electronic 
-school.coiW0698r5.html (one per slu- 



Shery'l Hinman has uin^ht joumalisni 
and English in Galesburo,, Illinois, 
for 29 years. She coached a leam that 
won ifuernaiional honors through the 
ThinkQiu'si educational Web site 
compdiiion and authored numerous 
hooks of En^li.sli curriculum units. 



dent). \t)ur school or school district 
policy on copyright, .Student Handouts 
1 and 2 

Procedures 

1 . Before beginning the lesson, prim 
a classroom set of the article 
“Copyright in the Cyber Age" by 
Lawrence Hardy (htip;//www. 
dec iron ic-school,com/0698f.S 
.himl ). Be sure the article contains 
the copyright statement at the end 
for later use in cla.ss. Make sure 
all students have a highlighter for 
u.sc on the article. 

2. Divide the class into two groups. 
One group will represent comput- 
er technology creators and the 
other group will represent educa- 
tors. Read the iiitrodui non of the 
article aloud. As students road the 
section subtitled “Changing 
Times," direct them to highlight 
the arguments that support the 
concerns and interests of the 
group they represent. Students 
should use both the article and the 
accompanying sidebar, “Congress 
Debates 'Fair Use/" to locate evi- 
dence. A.sk students to share 
examples of what they feel is the 
best supporting material related to 
their assigned group. Students 
may want to share their own per- 
spective as c'-eators of Web sites 
or program.^ as well. 

3. As the class finishes commenting 
about the examples, discuss the 
section subtitled “WTiai the Law 
.Says." It mention.s that various 



See the article on page 4 for 
background information. 



groups arc siii) trying to define 
copyright terms like the fair use 
doctnne. Some publications set 
their owmt limits. You can point 
out that the statement at the end of 
the Hardy article allows educators 
to reproduce few'er than 100 
copies of the article for classroom 
use. Other publications request a 
notification policy. For example, 
the Student Press Law Center 
(http://wwwv.splc.org) has many 
excellent sections on copyright 
and publication-related law. Two 
of the best are located at these 
addresses: http://www'.. splc.org/ 
resourccs/copyright.himl and 
http://wwvw.splc.org/resources/ 
QUESTlONS/high.schooI.html 
Those two articles can be dupli- 
cated for the classroom if teachers 
make a request for use via phone, 
U.S. mail, or E-mail. (More about 
the Student Press Law Center has 
been included in the “A Tale of 
Three Sites" handout.) When the 
publisher of an article can't be 
reached easily, the 10 percent 
standard should be followed. 

4. Distribute Handout 1 to students 
and review the direeiions. The 
activity may be completed indi- 
vidually or w'ith a partner. Ask 
students to collect specific exam- 
ples of copyright violations to 
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share with the class as a whole. A?> 
Students discuss their findings* 
you may want to ask whether an> 
of the .sites provide information 
ihat might be objectionable to the 
celebrity, Shonly after the death 
of Princess Diana, for example, 
various companies began produc- 
ing plates, jewelry, dolls, and 
other commemorative trinkets. 
Her estate has recently sought to 
prevent the sale of unauthorized 
material reproducing her image. 
Representatives decried the 
'•tacky" nature of some of the 
offerings. They were also con- 
cerned because some of the com- 
panies advertised that a percent' 
age of the profits would go to the 
princess’s charities when, in fact, 
little or no money was being 




See This Web Site 

Teen Coun, the highly 
effective, award-winning 
program for first-time 
juvenile offenders is 
available at 

http://librar\'.advanced.org. 



given to those organizations. It is 
possible that a celebrity site offer- 
ing fan-oriented items for sale 
may be using copyrighted sym- 
bols or characters in inappropriate 
ways. 

5. Follow up the discussion of the 
violations students located by 
examining the policies that have 
been spelled out for your school 
district. Does the policy clearly 
spell out the steps to follow? Are 
there additions or revisions that 
they would suggest? You may 
want to contrast the policy your 
district has with the detailed pro- 
cedures posted by the Bellingham 
School District. 

6. Distribute Handout 2. uhich pro- 
vides the article “A Tale of Three 
Sites" concerning the w^ay one 



high school has been working to 
maintain appropriate standards 
for student-produced Internet 
sites. If time pennits, you may 
want to visit one of those sites or 
other student-generated examples 
from ThinkQuest (http://www. 
thinkquest.org). Ask students to 
note the way designers have 
incorporated information about 
the creators of the site material. 
Students could print .samples of 
pages on which the sites have 
acknowledged resources. These 
can be posted on a bulletin board 
for use as role models. 

7. Conclude the activity by asking 
students to summarize the impor- 
tance of respecting copyright laws 
when referencing or creating 
materials for the Internet. 



Law School Daze 

One of a student’s options in life is to attend a law school. 

.•\ccording to Andrew J. McClurg, a professor at the University of Arkansas, 
Little Rock School of Law. there are two principal factors in the attainment 
of a high ranking among law schools: (1) being Harvard, or (2) having a 
really good catalog. McClurg said that most law schools include an acade- 
mic calendar but make the mistake of emphasizing negatives such as tuition 
due dates and exam periods. He suggested that law schools would gain 
ground on the more elite universities by fashioning a calendar that appeals 
to young applicants, for example: 

• Monday: Sleep in late. Contracts. Rest period. Lunch. Naptime. 

Mud Wrestling, Slumber Party at Dean's. 

• Tuesday: Civil Procedure Coffee and Danish Dro In, Jerry 
Springerism Alternative Dispute Resolution (pren quisite: proof of 
insurance). Lunch. Criminal Law LectUie Series — The Defense of 
Mental Incapacity (at Vino's Bar). 

• Wednesday Through Friday: Tons Snowboarding Trip and 
Review Session. 

• Saturday; Casebook Recycling Day to benefit the Environmental 
Law Club. 

• Sunday: Student-Faculty Boxing. 

Adapted from ABA Journal. August 1998. p. 20, 
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student Handout 1 



Celebrity Site Search 

Directions Celebrities are concerned about their public image and their intellectual prop- 
erty. You are part of a team of people hired by the celebrity listed below to 
review Web sites related to the person. You will be checking for copyright vio- 
lations. Several points need to be examined. 

• CREDIT Does the site identify the creator of the work? Do photos and artwork have cred- 
it lines? Is there a bibliography or resource list? While merely citing a source does not give the 
author permission to reproduce the work, the resource list can identify possible violations. The 
National Archives, for example, holds many photos that are part of the public domain. A photo 
of Franklin Roosevelt taken from that location would probably be suitable. However, a photo 
scanned from a national magazine may not be copyright free. 

• FAIR USE If the site contains lyrics, poetry, art, or other copyrighted material, is more than 
10 percent of the original displayed? What is the effect of the use of tltis material? Could it be 
used as a substitute for the original? 

• ORIGINAL Does this site contain work that has been created by the site’s author? For 
example, one devoted fan developed a page sharing his step-by-step procedures for creating a 
papier-mache Elvis statue. The concepts and photographs were entirely his own work and, 
therefore, free of a need to seek permission from others. 

Record your evaluation below. 

Celebrity: 

Site address: http:// 

Summary of contents: 
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student Handout Z 



A Tale of Three Sites 



Ourinti ihc 1995-1996 school \ciir, my siudcms decided to enter ThinkQuesi. an imenui- 
tional compeiilion for cduciiiional Web sites created hy student teams. The process has been 
so academically rewarding that teams have entered during the last three competitions. In 
each o\' those years, we have had to restdve many issues dealing w ith copyright. 



1995-96 

TEEN COURT 

http://library.ad\ anccd.org/2640 
This Web site contains all the legal docu- 
ments needed to stan this highly e{Tecti\e 
program for first-lime juvenile offenders. 
The manuals used by the judges and the 
students had all been created by local board 
members walh the aid of attorneys. The stu- 
dents w anted permission to reproduce all of 
the items, so we appeared at the board 
meeting to describe the potential value of 
the Web site. 

This was challenging since only one 
board member had c\ er been on the Inicr- 
nei at that period of time. We needed to 
help the hoard members understand the 
impact of placing material on a site that 
might be accessed by thousands of people. 
The students took photos, videos, and 
audiotapes of the mock trials. In each 
instance, they received written permission 
from the students and parents for the use of 
their voices and i manes. 



1996-97 

COLONIZING MARS 

http://library.advanced.org/ 10274 
This Web site contains original material 
related to colonizing the planet Mars, The 
students researched facts about coloniza- 
tion and created dwellings, paper-doll crew' 
members, original music, and many activi- 
ties. The students contacted NASA to 
request permission to use some \isual 
material. Shortly after the publication of 
the site, the student designers were sur- 
prised to find that one of the drawings from 
their site had been used by a professional 
site. It was exactly the size of the original 
that they had scanned and placed on their 
page. As coach of the team, 1 E-mailed the 
owner of the business and idemitlcd the 
work as the product of a student that 1 had 
supervised. 1 knew the work was hers 
because we had consulted on the concept 
and the colors over a period of several 
weeks. We asked that the professional site 
acknow'icdgc her work and provide a link 
to the student-created Mars site. Within a 
day her work had been removed from their 
site. No response to our E-mail was ever 
recci\cd. 
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student Handout 2 (continued) 



1997-98 

WORLD WAR II; THE HOME FRONT 

http://lihraiyadvanced.org/ 1 1 55 1 
This Web site included photos of artifacts 
from the period as well as a simulation of 
events during the 1943-44 school year. A 
group of elementary' school children col- 
lected items from grandparents and wrote 
captions about the reasons these World War 
II era objects had been kept. The Web team 
secured permission to use the students' 
photos and captions. Only the first names 
of the students were used on the site to pro- 
tect their privacy. The lesson plan for the 
unit came from the instructor, and they 
received written permission to use it from 
her. 

One of the toughest decisions about the 
Web site concerned the use of objects such 
as sheet music and postcards. In most 
cases, the companies were no longer in 
business. We wondered if it was possible to 
use small images of the items in the artifact 
section. The teana resolved the issue by 
contacting the Student Press Law Center 
(http://vvwvv.splc.org). The center’s legal 
staff provides free information to student 



joLiimalisls, iheir advisers, and their attor- 
neys. Help is available in the areas of cen- 
sorship, libel, and copyright law, as well as 
the freedom of information law. 

A phone call resulted in a response that 
was relumed w'ithin 24 hours. We learned 
that the students could place small size 
examples on the Web site since they would 
be using the items in an educational display 
including commentary. The use of small 
examples would not prevent the purchase 
of the items. 

To ask a legal question by telephone, call 
(703) 807-1904 between 9 A.M. and 6 P.M. 
Eastern Standard Time, Monday through 
Friday. E-mail requests can be sent to 
splc(§^aplc,org, and snail maii should be 
sent to Student Press Law Center, 1101 
Wilson Boulevard, Suite 1910, Arlington. 
VA 22209-2248, Include your telephone 
number and return address with any written 
communication. 



ThinkQuest competition (http://vvw'w.thinkqiiest.org) has enabled my teams to experience 
the challenge of publishing responsible, high-quality educational material. You may want to 
visit their Web site for examples of student work that follows rigorous .standards of academ- 
ic competition. 
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Can We Protect Children am ' the First Amendment? 

Gayle fiiertz 

I'pdaic on iMw-Reicucii i'.ilitviuum. 22.2. pp, 5I-?4. 0 19SS American Bar Association. 



A Note to Teachers: This forum is a student -organized open discussion. 

; Your role is to provide copies of materials lo the students and to serve as 

■ a consultant. The topic of this forum addresses complex and controversial 

‘ legal and social issues. Before embarking on this di.scussion of censorship 

as it relates to pornography, obscenity, and/or indecency, you will have to 
I determine whether (or to what extent) you will impose any standard of 

! censorship upon discussion. Even the most legitimate and scholarly arti- 

I des and court decisions addressing these topics include graphic examples 

j and descriptions of pornography, obscenity, and indecency, Thus, this 

j forum is more than an intellectual debate. It ser\^es as a microcosm of a 

j controversy that is being debated internationally. 

i 



To the Student 

This forum will give you an opportu- 
nity to take responsibility for your 
own learning. The activity will help 
>ou explore other people's views and 
examine v'our own. You are being 
asked to nmily/.e and interpret the 
meaning of a segment of the most 
cherished and fundamental law nt this 
nation — the First Amendment of the 
Rill of Rights. 

Unlike many issues that have little 
direct impact on your day-to-day life. 
Internet cen.sorship speaks directly to 
the rights and protection of people 
your age and younger. Cyberspace 
now provides easy access lo material 
that would not be appropriate for 

Gavle Mertz is the director of the 
UiW'Relatcd Education A’envork in 
Eoiddcn Colorado. Ms. Mertz serves 
on the ABA Advisory Committee on 
Youth Education for Citizenship and 
the Update on Law-Related Education 
Editorial Advisory Board. 



classrcumi use. Yet, you will bo dis- 
cussing such material. Just as 
researchers, legislators, and jurists 
mu.st struggle to maintain civility 
while di.scussing material that they 
often ctntsider obscene or offensive, 
vou will be called upon m exhibit 
maturity and responsibility when 
describing the scope of what is avail- 
able on the Net. 

How to Conduct the Forum 

1 . The class selects five studerts to 
serve on the panel, 

2. All students complete the forum 
ballot and submit it to the panel. 

3. Students form groups to develop 
or adapt forum character roles. 
This is a good lime to discuss 
how you will introduce informa- 
tion about indecent or obscene 
material w ithout violating school 
or classroom rules about obscen- 
ity, unduly cmbairassing other 
students, or censoring yourself to 



the point that you cannot fully 
and reasi)nably participate in ihis 
forum. 

4 . Students identify community 
members to invite lo participate 
in the debate or serve as 
resources to panelists or speakers 
addressing the panel. Include 
your teacher in making plans lo 
invite guest speakers,-- Students 
read the article. “Technology, 
Free Expression, and the Law." 
on pages 4-7 and conduct inde- 
pendent research to prepare 
presentations, 

5. Panel members select a faciliui- 
lor, a clerk, and students to role- 
play sample rolc.s and/or create 
new roles. 

6. Tlie clerk schedules the presenta- 
tions of the characters and guest 
speakers. He or she might also 
keep minutes of the meeting. 

7. The facilitator opens the forum 
with a statemoni explaining the 
topic of discussion. She or he is 
responsible for ensuring that 
speakers have equal lime to pre- 
sent their positions (five minutes 
each) and maintaining order if 
necessary. 

8. The panel conducts the forum. 
Each character pre.sents his or her 
viewpoint and makes recommen- 
dations. Panelists may be ques- 
tioned by the audience and 
should answer consistently with 
the role they are playing. 

9. Ail students should once again 
complete a forum ballot. Panel 
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members should theu review and 
summarize ballot results and 
report their opinion changes to 
the class. 

Background 

The use of the Internet has grown 
faster than any other communication 
tool in history. With lightning speed 
you can find out (In real time) what is 
happening in Congress or at the slock 
market, tlnd a recipe, play an action- 
packed game, buy clothing or gro- 
ceries. chat with someone halfway 
across tl)c world, or view' pornogra- 
phy. One of the many issues raised by 
the easy access to the Net is whether 
the U.S. government .should or could 
restrict the communication of indecent 
material that can be accessed by chil- 
dren. Simply put, there are two oppos- 
ing views on this issue. First, protec- 
tors of the First Amendment claim that 
any such restrictions would violate the 
fundamental American right to send 
and receive information. Many people, 
how'ever. argue that measures 
designed to protect children should not 
be considered a threat to our constitu- 
tional rights. 

Introduction 

Roles The follow'ing roles arc for 
individuals who have agreed to dis- 
cuss their views and positions in a 
panel discussion. They represent the 
interests of various individuals who 
are involved in debate about student 
u.se of the Internet. Students playing 
the roles should have five minutes to 
present their positions and to answer 
questions from the audience. Students 
in the audience may play the roles of 
reporters covering the di.scussion and 
residents of the community. 

Role 1: Ernesto Martinez Good 
evening. Tm Ernesto Martinez, the 
pnncipal of Coleman School, one of 
the largest elementary .schools in our 
urban community. Most of our stu- 
dents do not have computers at home. 
Tm eager to teach all Coleman stu- 




dents how to use the Iniemei. Us use 
can help them with their schooKvork 
and prepare them for the future job 
market. Together with the school 
hoard, we have successfully funded 
the placement of computers with Inter- 
net links in every classroom for stu- 
dent use. We plan to use the comput- 
ers to teach students how' to access and 
evaluate information on the Internet. 
Some of our students' parents, howev- 
er. think that the “Net" is dangerous 
and perhaps e\'en evil. They argue that 
viewing mateiial that is available on 
the Net violate.s their religious beliefs 
and they fear that their children could 
be lured into dangerous situations 
through chat groups, A small group of 
parent.s have in.sisted that their chil- 
dren not be allowed to use the Internet 
at all. I support putting a device on all 
computers that would block any mate- 
rial objectionable to these parents, but 
I believe it is essential that all students 
learn to access and evaluate materials 
on the Inlemel, With the screening 
device in place, all children should be 
able to learn how to use the Internet 
with little or no chance of encounter- 
ing objectionable materials. I urge par- 
ents to remember that teachers are 
always present when students are 
using the computers for Internet use. 



Role 2: Stanley Gardner Hello, I’m 
Stanley Gardner, a member of the Free 
Speech Association and the father of 
two young children. I understand the 
need to protect children from viewing 
material that they are not mature 
enough to understand, but Tin not 
willing to compromise the First 
Amendment to protect children from 
unsuitable material. I believe that it is 
impossible to censor anything on the 
Net without pulling all communication 
at ri.sk. Need I remind you of the time 
that a private company developed soft- 
ware to restrict access to sites with 
certain words in their title? The soft- 
ware restricted access to Web sites 
with the word breast in it, and a sup- 
port group for w'omen with breast can- 
cer could no longer communicate with 
one another. Similar mistakes have 
interfered with the legitimate rights of 
people to communicate about topics 
that have nothing to do with pornogra- 
phy. It is e.ssential that I as a parent 
and educators monitor Inlemel use so 
that our children do not acce.ss inap- 
propriate materials. This can be done 
without censoring the Internet materi- 
als for everyone. 

Role 3; Kim Yang Hi, my name is 
Kim Yang, and Tm a student at Ancil- 
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la Middle School. I like lo mcci 
people through chat eroup:> on ihc Net 
I have dialled ^sllh girls and ho\s ms 
own age in nearby towns and as lar 
away as Israel and China. Lusl >ear I 
had a realls' t’lighlcning experience. I 
Niaried lo chal regularly wiih someone 
iVom ihe neM lown who said ihai 
*’she” was a 13-ycar-old girl named 
Hrin Taburn. When my new triend 
suggesicd ihat wc go lo a nunie 
togeihcr. 1 eagerly agreed to meei her 
on a Saturdax’ ai'icrnoon. My "new 
friend" turned out to be a 20-\ear-<dd 
man who tried to torcc me to go to his 
house. I was terrified and managed in 
get away. I never told my paicnis 
about the incident because 1 thought 
they would not let me use the chat 
rooms on the Internet again. Now Tin 
more careful, but 1 think, the police 
should investigate whether people are 
really telling the truth when they com- 
inunieate through chat groups. 

Role 4: Kent VVilHarns My friends, 
as you knoxv. I'm Kent Williams, vour 
representative in the V.S. Congress. In 
ldx)6 1 voted for the pas.sage of the 
Communications Decency ,*\ci. Tlie 
Act made it a crime to transmit 
obscene or indecent communications 
to a recipient knoxvn by the sender to 
be a minor. Under the law. Internet 
publishers could not be held liable if 
they look "good faith, reasonable, and 



appropriate actions" to present minors 
!rom rcceixing unlawful cnminunic:n 
uons, 1 was plea.sed when the law 
passed because it xx’ould help protect 
our children including my oxvn three 
ximiigsiers. I xvai. veiw disappointed 
when the U.S. Supreme Court ailed 
die law unconstiiuiional. The Cimrt 
wrote that the language of the law' was 
^ague and dial it could hax'c a "chill- 
ing effect" on ilie excrci.se of First 
Amendment rights. Because of my 
conviction to keep pornography off 
die Net. I xtMed against releasing the 
Starr report, xvhich detailed President 
C linton s inappropriate relationship 
with a While House intern. And I’m 
here tonight to vow that 1 will intro- 
duce a new and stronger bill that 
would make it a felony to put anything 
on the Net that would be considered 
lexvd. 

Role 5: Julie Roo.sevelt Hello. Fm 
Julie Roosevelt, a sociology professor 
at the state university. My colleagues 
and 1 have just completed an extensive 
study of pornography on the Net. Our 
O' port makes it clear that if someone 
'.xants to. he or she can find every kind 
of pornography imaginable on the Net. 
Our research akso proves that porno- 
graphic image file.s represent only 
about 3 percent of all the messages on 
Usenet newsgroups, and the Usenet 
Itself represents only 11.5 percent of 



the uaffic on the Inicmci. I admit that 
much oi ihe nuileiial that I have found 
on the Iiiiernel can be considered 
obscene, hut I have not found aiix iliing 
that I could not find in adult book- 
stores. In fact, most nl’ the obscene 
material on the Net is simply scanned 
from maga/.ines. I beliex e that parents 
must take responsibility for xvluit their 
children access on the Net. just as they 
should resiriet xxhich movies their 
children go lo or which books they 
read. It is not the responsibility of the 
gox'emmeni to moniior the Internet. 

Role 6: Jeffrey Schmidt Hello, I'm 
Jeffrey Schmidt from the Federal 
rommunicaiions Ccnnmission (FCCf 
Pan of in\ job is \o iiixesligale com- 
plaints about the iniemei. Pvight now, I 
am trying to locate a person xx'ho is 
putting pictures of nude children on a 
Web site. Because there is no require- 
ment for people to identify themselves 
when they put something on the Inter- 
net, my job of tracking the source of 
the pictures is extremely difficult. 
Unlike the prim media and television 
or radio stations that have fixed loca- 
tions, Internet communication can 
come from anywhere. In fact. 40 per- 
cent of the pornography on the Net is 
sent from outside the United States. 
I'm presently in the process of writing 
a report to my superiors. It states that 
at this lime it is impo.ssible lo apply 
FCC regulations to Internet use. 



' Answers to Page 63 

j 1 . chat room 
i 2. AOL 

I 3. Fourth Amendment 
! 4. E-mail 

I 5. slamming 
6. minor 
' 7. Internet 

; 8. filter 

' 9. newsgroup 

10. hyperlink 
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I.\ ii possible lo prou’ci rhilcircn Jroni viewini’ indecency and (d)scenity (ffi 
ihe Inteniei while mainiaifiin^ the inte^ritx of the Firs! Amendtneut? 



ri.Tli* till' t’hoifc that best answers how >ou fed about the ridit to communicate free of jioverninen! interference 
or censorship and tiie ()f parents and jj;overninent oifidals to protect children from ponlo^rll|)hy on the 
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strongly 

disagree 



IllttMMUd. 

K As Inny as |iornuiiraph\ can he accessed nn llie liiteniel. K -U schools 
sluuild not have IniLTnci access (vn the it coinpLiters. 

2. As loniz as poniourapliy ean be accessed on liie liuernei, K -12 schools 
should not lu'.e Internet access on Iheir coniputeis. 

3. Any student accessing lewd or indecent maieriai >hoii!il he diseii'>lmed. 

4. Suidenls who are caught accessing pornography on a sdiool e(^^lpul- 
er should be expelled. 

5. If parents eliiuise to send their eliddren to public slIiooIs. ihe\ should 
respect llie jLiduinent ol prolcssional eduealois and not iiuetleie \wih 
the educational process, 

f>. If a parent is negligent and allows his or her minor child lo access 
pornography on a lionie eoinpuler. the parent should be reported to the 
police 01 a social .service agenev \o be investigated lor child abuse, if 
lound guilty, he or she should h)se eiisiody of the child. 

7. t'ongress should put Irec-trade saneiions on eouniries ihai allow 
pornography lo be transiniiteil to ilie United Stales, 

S, Congress should pass a rcsoluiion slating its firm support of ihc Fnrsl 
Amendment and opposing any governnieni efforts lo censor material 
on the Inlernet. 

y. The U.S. Department of F.dueation should pmv iile 1‘umling to all pub- 
lic schools lo hire people to moniuu student access on the Iniemel. 

10. Schools should usc pomograpliy and material considered indeceni a- 
a tool to loach about values and morality. 

11. Students should be able to access any maieriai they want to on sehooi 
eonipuiers if they have written permission Worn their parents. 

12. Because there is wo way to define decency or indecency that on erw'onc 
would agree on. no laws should be passed that restnet any material 
from iransmi.ssion on the Imomct. 

13 . People use ihe Internet to lure young, innocent children into dangei 
ous situations. This justifies censorship. 

Write a short answer. 11 1 were a member of C’ongrcss. 1 would propose the follow ing law to address issues related 
to pornography on the Inlernet and its potential effect on children. 



leaching Strategy 



Using the Internet Poster 
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Background 

111 Runian inythnloi:\. Mcrain w.is 
the tiod of travel and coinnuinicauons. 
Mercury's \sinL'c^i Siindals made a 
possible lor [lint to deliver nicssayes in 
remarkable lime. Today the Internet is 
able to iransnm messajees every bit as 
ijiiieklv as Mereury. The Internet lias 
made it possible to eommumeaie 
worldwide and has opened diseiissum.s 
on privacy, eopyrijiht. ami lYeeilom ol' 
expression issues as they pertain to the 
linernci. 

Objectives 

As a result of this lesst^n. students will 

• IdenliCy the J-irst Ainendnient riehi 
ol free expression, the hounh 
Amcndmeni rieht ol‘ privacy, and 
eopyiTelu 

• IVseiibe Idnns of coninuinicati'.'in 
available over the Internet 

• L\ ablate uses of the Inleriiel 

Target (iroup: Secondary 
Time needed; 2-3 classes 
Materials Needed; Student Handout 
Resource Persons: l,egal expert, 
technology expert 

Procedures 

1. Display the poster and ask a vol- 
unteer to read the copy. Discuss 
the syinboli/aiion on the po>ter. 
providing background intorma- 
tion. if necessary. out that 
the poster depicts .Mercury, the 
Roman god ol communications, 
using the Internet magnifying 
glass to closely examine ihe Inter- 
net globe, which is emblazoned 
with the term lu\\\ Ask why Mer- 
cury might be shown on the 



]> 0 '.icr. and compare the Inlernci 
in Mercury (Rod', can deliver 
n.k’ssagcs at rcmarkahie speeds, i 

2, Brieflv rev iew the I'irsi .Amend- 
ment right of free speech, ihc 
I'ounh .Amendinem right li^ pnva^ 
cy, and copyright law nghis to 
ownership for students. Brain- 
storm With students ways diat 
imu\‘idiia)s and organi/ations can 
cumnrunicate over the Intcrnel. 
for c.xamplc, ilirough fvmail, chat 
rooms, newsgroups, and visits to 
Web Sites, ir possible, demon- 
slraic each form of conimimiva 
turn on the Intcmci. 

3, Divide ihc class into three groups, 
and ask each group to prepare a 
set (d questions to be sent to the 
experts before they visit the ckiss 
for a panel discussion. One group 
should wiiie questions addressing 
privacy issues and their aiJphea- 
tion to die Imernei another group 
should write questions about tree 
expression rights and their appli- 
cation U) the IntcrriL't. and the final 
group should pose ipiestions 
about copyright laws and their 
apphealion to the Internet. 

4 , Invite leg.il and tcchnologv 
experts to discuss the Internet 
Issues with your cluss. Send the 
questions to the e.xpens and ask 
them lo cooperate in preparing 
pr^^sentations based on the ques- 
tions. They can discuss legal 
issues related to the Internet and 
the benefits and drawbacks of 
communication and information 
access through the Internet, pro- 
vide e.xamples of ways in which 
legal rights could be upheld and 



('I. ' Ibk’K .Ameiieaii Bar Association. 



See the an tele on page 4 for 
background inlnniiaiion 



violated, and identify which on- 
line birrns of communication 
olTer the least and the greatest 
amount ol privacy and vvliv. 

5. Following the discussion In the 
experts, distribute copies of the 
Suidem Handout. Read through 
the seenarim with students and 
ask them lo identify which rights 
are iiivoKed m ilie scenarios — 
freedom of expression, right of 
privacy, aiid/or copyright. Ask 
them lo tel! whether lliey Diink the 
rigliis hnve been violaici.' and 
why. 

6. Review studenF^' ansvvers, and 
ask the resource persons to 
aildress any misconceptions sUi- 
deius may have. 

7. Conclude the lesson by asking 
students to sumnianze the lesson 
in a paragraph and to draw con- 
clusions about linvv the discussion 
may have affected their under- 
standing of the law and the use of 
the Internet. 




If you love the law and you 
love good sausage, don't 
waich either being made. 

—Betn Talnuidiic 
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Student Handout 



Rights and Internet Use 



Kcad each scenarux iLiciuiiy ihc riulu or riiiliis invoKcd in each nnc. Toll whcilk'r \ (Ui ihink the 
niim ha^ Keen u[dicld or vit)luicd and cxj^lain an.swcr. 

1. l:rin was wniinc a college research paper on Dr. Martin Luther King Jr.'s “I Ha\e a 13ream" 
•>neech. She decided to use the Internet as a resource tool and visited a site that provided a 
detailed analysis of* the speech as well lis ineluded the s[x?eeh in its entirety. Lrin downloaded 
ihe information and paraphrased some of the anaKsis in her own report. She footnoted her 
paraphrase and ciied the Web suc in her bibliography. 

right o( free expression right of privae\ copyright 



2. Daniel was one of the subjci.is undergoing treatment with an experimental drug. Before 
beginning ireaimem, he signed a documem that ga\e his doetvvr ihe right to publish the results 
of the ireatmem. The doctor wrote an article about the treatment and made it available over 
the Internet. The doctor tlid not identify any speeifie patient by name, but Daniel recognized 
hiiuseif as Patient B. He was afraid other people would, too. 

rigSu ol free expression right of privacy copyright 



3. About ten years ago, Karev Terella was charged with a minor crime but found “not guilty." 
The lawyer w ho defended her has since volunteered to teach ei\ ic classes involving the crim- 
inal justice system at a local high .school. As part of the eurnculum. he developed case stud- 
ies that he made available to sludciUs over the Internet. Karey's daughter was a student in the 
class and recently visited the lawyer's Web site. When Karey saw’ the ea.se her daughter had 
downloaded, she was sui|:u*ised to see that it was her ease, which was discussed in depth and 
included information that she had re\ealed only to her law'ver. Although Karey's full name 
had not been used by the lawyer, he did identify the defendant as Karev T. 

right of free expressitai right of pri\’acy copyright 
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Resources for Teaching 



Citizenship Education Resources 
on the World Wide Web 



Robert W. mod 



Update on Law -Re luted Education, 12.2, pp. O 1998 American Bar Association. 



IRE, Civic Education, and the WWW 

The World Wide Weh (WWW') resources on ihc u^pics of 
Uiu-relalcd educanon (LRH) and civ ic education are varied 
and cuensjve and range from poor to outstanding. The key 
to using the resourccii on the WAVW is to carefully review 
each Weh site and its various associated links and to deter- 
mine if the site IS worthy of being used and entered as a 
Benchmark. Ttte individuals creating the Web sites believe 
ihev arc providing a service to the Internet community; 
however, only vou, the WWW consumer can determine 
that. I'hcrc is no validation standard for Web pages, so the 
user must somehovv independent I v dcienmne if the infor- 
mation Is valid. 

In browsing the W W'W for LRE Web sites, vou can find a 
number of rcMaicd topics. Mo.st state bar asstxiaiion.s now 
have Web sues with appropriate information. The White 
House, the ThS, House of Representatives, and the U.S. 
Senate have them own Web sites. Organi/.aiions such as the 
Center lor Civic Education and Street Law, Inc., also have 
Web sites. Web site information about the .American Bar 
.\ssociation Division for Public liducalion will be identi- 
fied siionly. 

Web Sites are available for topics dealing with the United 
.Nations, icon court.s, the U.S. Supreme Court justices, var- 
ious Slate lavv-rclutcd education centers, legal resources, 
prevcniitm of school violence, international resources for 
civic education, etc. Like any other consumer, you have to 
shop arinind. ev aluate the product, and determine if you are 
going Kv use the Web site infomiation. 



Robert VV'. Wood is professor of curriculum and instruction 
III the School of Education at the University of South 
fhikota in Vermilion, where he also ser\'es as the director 
of' the South Dakota Center (or Imw and Civic Education, 



Teachers, students, lawyers, professors, and other interest- 
ed parties should find the following Web sites interesting, 
varied, and useful. Several search engines that will assist in 
locating Web sites relevant to the needs of the individual 
readers are also listed. 

Selected Web Sites 

Tlie following selected Web sites will allow you to access 
a w'cakh of information regarding LRE and civic education. 

Search Engines 

hlipi./Avw'w.aliavisia.digilai.com 

(.An cspcciallv advanced search engine,} 

hup://\vw vv.yahoo.com/ 

{One of the mo.st used search engines today.) 

htlp;//www. sipi.com/ 

(Another c.xccllenl search engine ) 

hilp;//\vwvv. cxcilc.com/ 

(Try this search engine for additional information.) 
http://www.albany.net/alIinonc/ 

(Check ibis site out. It has a multitude of search engines.) 
h Up ://vv w w . searc h .c o m/ 

(Another .search engine that links you to other search 
engines.) 

Social Studies 

hltp://www.ncss.org/home.hlml 

(National Council for the Stwrinl .Siudics Web site.) 

http://w\vw'.e xecpc.com/~dboals/boals.html 

(A Web site with a vast amount of hisior>/social studies 

information for K-12 teachers.) 

http://www.csun.edu/~vceed009 

(Click on the globe and you will get several pages of social 
studies Web sites and resources.) 
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lilip:/7w\\. u .soctulsti idles, com 

• The ^^’eh site for ihe S(K-ial Suidics Scho('>l Service, l.ols 
of informiiiion is provided dealing with cumculiim materi- 
.iK and oii-liiic rcsouices. i 

National ('rovernment 

;Ulp://\\ u w . led w Olid. go\/ 

(A great NVcb site to begin \our re\ lew ni go\ernnieni. 
Nmiieroiis links are prosided to other uo\ernmeiu Web 
Mies. I 

hup://lhomas. loe.gov/home/lhomas2.him I 
iC;ne oi the best .sourees ol inldrmaiion lor geiu al con- 
gressional mlbrniaiion, as well as bills and federal agencies 
and departments.) 

Congres.sioiial Record 
hi tp://ww\v. house, gov/ 

'The Web site for the L’.S House ol Represemaiiv es. Send 
)our represemaiive an T-maii message.) 

hllp://www. senale.gov/ 

1 The Web site lor (lie L'.S. .Senaie. l.ots of good informaiiiMi 
aboLil the Senate.) 

hup://\\N\\v.lih.lsLi.edu/go\ /fedgov.himl 

(.An extensive list of federal agencies on the Inlemcl is 

included al this Web site.) 

htlp://w ww.nara.gov/ 

iNARA is the go\’cmnieni agency responsible for manag- 
ing the records of the federal government. Lots ol' docu- 
ments at this site. ) 

hllp://ww\v. usia.gov/ 

(The Web site for the U.S Information Agency.) 
http://ed.gov/ 

(The Web site for the l\S. Department of FAlucatmn.) 
http://www.si.edu/ 

niie EHecironic Smithsonian makes its resources available 
to everyone.) 

hltp://\v ww .ed.go\7free 

(A one-stop Web site for teaching and learning resources 
with more than 3.^ federal agencies listed.) 

htlp://www.loc.g(n7 

(The Library of Congress on-line svsiems can be found at 
this site. ) 



Law-Relaled and Civic Education 
hiip://www. abanei.org/publiced 

(The Web site for the American Bar Association’s Division 
for Public Lducati('in. T a musi siie for LRF browsers. ) 

http://\v\v\v.ei viecd.org 

(The ('enter for C’iv ic Lduealion Web sne includes curricu- 
lar frameworks, standards for civic education, and sample 
lessons, as well as links to other resources.) 

http.7/wuw, indiana.edu/~ssde/iplre.html 

(The Indiana Program for Law-Related Rduemion Web site 

contains links to oilier htw-rclaied education Internet 

resources.) 

hitp://w\\'w.sircetlau .org 

(This is the Web site for Street Law. Inc.) 

htip://www. usd.edu/cliiesman/ 

(An exeellcm Web site for multiple links to L.RE sites in the 
United States and the world.) 

hlip://www.eIoseup.org/rcsouree.him 

(This Web site is sponsored by the CloseUp Foundation and 

offers special topic pages and links to other sites.) 

http://www.kidsvoiingusa.org/ 

(Tliis site is dedicated to .securing democracy for the future 
by involving youth in the election process today.) 

hUp://erfc.org/ 

(The Web site for the Constitutional Rights Foundation/ 
Chicago.) 

hiip://crf-usa.org/ 

(The Web site for the Conslilulionai Rights Foundation/Los 
.Angeles.) 

(;iobal 

hiip://ci vnel.org/indcx.html 

(An international resource for civic education and civil 
society Web site. Contains links to other organizalion.s and 
programs.) 

http://www.undp.org 
(United Nations information.) 

http://www.undcp.org/unlinks.html 

(Many United Nations and international organizations and 
related links are found at this Web .site.) 
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hnp://\vw\v.cduc.SFu.ca/cols 

I The L'dw ConnccLion Web site provides up-io-dme inlbr- 
inalion aboul ihe law. Primarily for teachers and students in 
British Columbia. Canada.) 

hup://www'.nph.g<)\ .;ui/ 

(You will find Australian Parliamcntarv infimnaiion ai this 
Web site. ) 

lntp://u w'w.igc.org/igc/indc.K.html 

(The Institute for Global Communications Web site con- 
tains links to many general international resources, orga- 
nized by eoniinem and cniiniry.} 

h Up : //\v\v \v. Pari i ament, utj' 

(The British Parliament Web site.) 

htlp://\v\vw. droit. umontreal.ca/CSC.hlmi 
(The Web site for the Canadian Supreme Conn. ) 

http://www.bl, uk/gabriel/en/welcome.html 

(Use this Web site as a gateway to European national 

libraries.) 

Miscellaneous 

htlp://\vww. law. Cornell. eduy#main_nienus 

(Lots of legal iiTomiation and links to other Web sites.) 

http://www.law.indiana.edu/law/lawindex.html 
(Lots of links to legal resources on this Web site.) 

http://www.lcgal.net/ 

I A Web site for law finns. legal societies, bar associations, 
and legal special interest groups.) 

hup://w ww.sdbar.org/ 

(The Web site for the State Bar of South Dakota. U.se a 
search engine to find the Web site for your state Bar Asso- 
ciation's Web site. The SD Bar funds the SD Center for 
Law and Civic Education housed in the School of Educa- 
tion at the University of South Dakota.) 

http ://\vww.countv.conr)/library /supreme/ 

(CourtTV Supreme CoiiH cases are on this Web siie.) 

btlp://\v ww.countv.com/tcens/ 

(Go to this Web site for information about how courts 
work.) 

http://tqd.advanced.org/2640 

(An excellent teen court Web site. Ttiis Web site must be 
visited if you arc interested in starting a teen court.) 



hi tp://www.ncjrs,org/pi jhomo.html 

(If you want to get information aboul the Office of Juvenile 
Justice and Delinquency Prevention, this is the Web site for 
you. Multiple links are provided.) 

hUp://vvvvw.ncn.com/~snevvs 

{A Web site by the Salc^m News local and Internet newspa- 
per from Salem. Oicgon. A teen court link provides valu- 
able infoiTiiaiion.) 

htip://vvvvvv. liberty net.org/iha/bctsy/indcx. him! 

(Learn about the U.S. Hag at this VV^eb site, and check out 
the links on a variety of 11 ag topics.) 

hiip://wvvvv.uscourts.gov7undersianding_couris/89y._toc. 

him 

(Learn aboul state and federal courts at this Web site. Many 
valuable links arc provided.) 

h(tp://vvvvvv, lavv.comcil.edu/supct/jusiices/fuI lcourt.html 
(Find out information about the Supreme Court Justices at 
this Web site.) 

http:// WWW. whitehousc.gov/ 

( File White House Web site.) 

http:// vv vv w . nej rs . o rg/ 

(The National Criminal Justice Reference Scr\-icc Web site 
provides a wealth of infonnaiion on a variety of justice 
topics. ) 

http://vvw'w.fed\^orld.gov.supcourl/indcx.him 
(The Web site for Supreme Court decisions.) 

lmp://supcl.lavv.corncll.cdu/supct/#cuiTeni 

(You will find the Court's Calendar and other information 

at this site.) 

ERIC Clearinghouses 

ERIC offers a wealth of searchable resources, ranging from 
educational research to Ics.son plans, all presented in an eas- 
ily usable fonn. 

The ERIC Database contains abstracts for a considerable 
amount of re.search over the past decade, some of which 
deals with content or performance standards. 

The Clearinghouse on As.sessmcnt and Evaluation has a 
section on Goals and Standards, with links to various fed- 
eral and ERIC documents about standards. The Clearing- 
house also provides access to a wealth of other iulormation 
(including research and reports) and many related topics. 
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The KI2ASSKSS-L Lisisen' eoniains ;.m archive of discus- 
sions about assessmciii in general, with matu messages 
dealing with proposed naiional testing or other testing relat- 
ed to standards and frame works. 

http://u ww .indiana.edu/~ssdc/eric._chess.him 
iThe URIC Clearinghouse for Social Suidies/Social Sci- 
ences Uducation is at ihi.s W'ch mic. law-related ediieaiion 
link is available. ) 

hiip;//erieir.syr,edu/ 

(.\skERIC Web site where you can ask questions and do 
searches}. 

Center for Civic Education 

The Center for Civic Education has helped develop the 
National Standards for Ci\ic and Goterntiiem (with fund- 
ing from ilie U.S. Department of Education and the Pew 
('haniable Trusts) and Ci\iias: Uramework for Civic 

Education (with the Council for the Advancement of Citi- 
zenship and funding from the Pew Charitable Tru.stsi. Brief 
descriptions and ordering infoimation for each are available 
on the center's b ookstore page. A Curricular Materials page 
provides access to an executive summarv' of Civitas. a com- 
plete version of the civics and government standards, and 
several other curricular resources. I-'inally. an A nicies and 
papers page ha.s links to at least one aniclc about civics 
standards. 

New One-Stop Web Site for Teaching 
and I.earning Resources 

Hundreds of federal resources for teaching and learning can 
now be found at one Web site. LhS. Secretary of Education 
Richard W. Riley announced on April 8. 1 

‘This new Web site. Federal Resources for Educational 
E.xcclicnce" (FREE), offers onc-stop shopping for a trea- 
sure trove of historical documents, scientific cxperiTncnts. 
mathematical challenges, famous paintings, and other uwls 
for teachers and students," Rilev said. 



“More than 35 federal agencies have collaborated for near- 
ly a year on this effort." Riley said. “Their work — this Web 
site — ciffers a glimpse of how government can use technol- 
ogy to serve citizens in ways barely dreamed of a decade 
ago." 

The FREE site was developed in response to a directive 
President Clinton issued nearly a year ago. It can help make 
compelling on-line resources available in even' school, 
which is pan of the president's Technology Literacy Chal- 
lenge. The four goals of this challenge are 
“ All teachers will be trained to help students learn 
through computers and the information superhighway; 

• All students and teachers will have access to modem 
computers: 

- All schools and classrooms will be linked to the infor- 
mation superhighway: and 

• High-quality software and on-line resources will be 
pan of the eumculum in every school. 

“FREE is just a first step," Riley said, “.^nd it is more than 
just another Web site. It is a place where federal agencies 
and teachers can begin fonning partnerships to develop 
additional high-quality, standards-based resources for 
teaching and learning." Go to (http;//vvwvv.ed.gov/free). 

On the internet 

Your Guide to Related LRE Sites on the Internet 
from http://www.streetiaw.org 

Law-Related/Civic Education Links 

American Bar Association Standing Committee 
on Public Education for Citiz.cnsliip 
Center for Civic Education 
Constitutional Rights Foundation (Chicago) 

Constitutional Rights Foundation (Los Angeles) 

Phi Alpha Della Public Sendee Center 
Office of Juvenile Justice and Delinquency Prevention 
U.S. Department of Justice 
National Teens. Crime, and the Community Program 



.A search of the Web site produces dozens of resources for 
teaching and learning from more than 35 federal agencies. 
Thousands of topics can be searched — the Civil War. the 
Constitution, photosynthesis, condensation, immigration. 
Pablo Picasso, Thomas Jefferson. Henry David Thoreau. 
Mar>’ Ca.ssatt. Jackie Robinson, the Amislad Case, the 
.America Reads Challenge, famous FBI ca.ses, cartography, 
genealogy, the Renaissance, calculus simulation:';, “today in 
history," the human genome project, epidemiology, “the 
.African American odyssey," the solar .system, the microbe 
zoo. and others. Resources can also he viewed in 1 2 subject 
areas. 



State LRE Projects 



Alabama 

Arizona 

Florida 

Indiana 

Kansas 

Maryland 

Minnesota 

Mississippi 



Missouri 
New York 
North Cartilina 
Ohio 

Pennsylvania 

Utah 

Wi.sconsin 
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Other Law-Related/Civic Education Organizations 
Alliance for Justice 
Chicsman Fund for Civic Education 
Civiiei (published by Cl VITAS) 

Close-Up Foundation 

National Crime Prevention Council 

Human Rights USA 

Instiiulc for Agriculture and Trade Policy 
Franklin &. Eleanor Roosevelt Institute (FERI) 

National Endowment for Democracy 
National Institute for Dispute Resolution 

Other N nprcHts 
National Assembly 

Education Links 

Education Organization 

Association for Supervision and Curriculum Development 
(ASCD) 

American Education Research Association (AERA) 
National Council for the Social Studies (NCSS) 

Education Agencies 

U.S. Department of Education 

Educational Publications 
American Schools Directory 
Education Week 

National Center for Educational Statistics 

For Young People 
Depanmeni of Justice Kids Page 
National Youth Network 
Social Studies Links for Kids 

Legal and Government Links 

U.S. Government 

American Memors' — Library of Congress 

Bureau of the Census 

Central Intelligence Agency 

Civil Rights Division, U.S. Depanment of Justice 

Community Policing 

Department of Health and Human Services Youth 
Information 
Depanment of Justice 

FedStais: One-Slop Shopping for Federal Stati.stics 
Fedworld Information Network 
Government Infonnation Sharing Project 
Government Printing Office Acccs ; 

Hill News 

House of Representatives Internet Law Library 

National Center for Juvenile Justice 

National Clearinghouse on Child Abuse and Neglect 



National Cleannghouse on Families and Youth 
National Institute of Justice 
OYEZ OYEZ OYEZ: A Supreme Court Resource 
Roll Call 

Supreme Court Opinions: Findlaw 
THOMAS: Legislative Infomuiiion on the Internet 
U.S. Legislative Branch 
The While House 

Legal Resources 
American Bar Association 
Findlaw Law Crawler 
Freedom Forum First Amendment Center 
The Jefferson Project: The Comprehensive Guide 
to Online Politics 

National Criminal Justice Reference Service 
Law Bulletin Publishing Company 
LEXIS-NEXIS 
United Slates Code 

Vi llano va Center for Information Law and Policy 

The Future 

We have only started our journey into the workings of 
the World Wide Web and law-related education and civic 
education. 



Answers to Page 30 

1. b 

2. a 

3. c 

4. a 

5. c 

6. c 

7. -h 

8. b 

9. a 

10. b. In division, members stand as a group to 
indicate whether they arc for or against a bill, 
Cloture is a vole to limit debate, not a \'ote on a 
bill itself. 
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A 

access — Irccdoin to make use of 

aduh — c'mc who is legally ot age (usualls IS or oven 

America Online (.AOLl — an on-line seiwiee 

American Civil Liberties Union (ACLU) — a non I'ai lisa n 

organization devoted to defending the rights and freedoms 

of people in the United States 

C 

censor — lo examine in order to suppress an\ thing consid- 
ered objeciionahle 

chat room — channel on the Intcmct that allows real-time 
on-line discussions between two or more participants 
“cookies'* — small tag files that Web sites use to collect 
and keep information about sue visitors 
Communications Decency Act (CDAl — a congressional 
statute enacteo in 1^96 that banned the display of "inde- 
eent" material on the Internet. The Supreme Court later 
declared the CDA unconstitutional. 

E 

E-mail — Ldectronie mail 
F 

F’ederal Communications Commission (FCC) — the 
government agency that regulates wire, cable, and radio 
communications media 

filter — software that .screens out material that is rated as 
unsuitable 

First Amendment — the amendment to the Constitution 
that guarantees freedom of religion, of speech, and of the 
press and al.so protects the right to assemble peacefully and 
the right lo petition the government. 

Fourth Amendment — the amendment to the Constitution 
that protects citizens’ rights to priN'acy 

c; 

good faith — hmicst. sincere 

H 

hyperlinks — links from one text document to another on 
the World W'ide W’cb 



I 

indecent — morally had. improper 

Internet — a global network of computer networks 

L 

list serv — a type of mailing list software 

M 

minor — ime who is uiuler legal age 
N 

newsgroup — an on-line discussion group dedicated to a 
specific subject 

O 

obscene — offensive li^ accepted standards of modesty or 
dcvrency 

P 

privacy — the right to be free from intcrt'ercnce with one's 
private affairs 

R 

redress — lo set right or repair 

remedy — a legal way lo enforce a right or repair a wrong 
S 

slamming — the unauthorized changing of customers’ tele- 
phone exchange or toll serxiccs 
spam — unsolicited commercial E-mail 

T 

tort — a wrongful act other than a breach of contract, for 
which the wronged party may bring civil suit 

U 

Usenet — a gigantic bulletin board system operated mostly 
through the Intcmct 

V 

vague — not dcriniiely or precisely expres.sed 
VV 

World Wide Web — a collection of hypertext documents 
and a.ssociatcd files, linked together, that spans the Internet 
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Technology and the Law 
Terms to Know 



Throughout Update on Law-Related Education, you have been introduced to terms related to 
technology and the law. Unscramble the words and use one to complete each sentence. 



I 

I 

I 



ronrni amile 

prknihley treenitn 



pewgurons LAO htoifu mmadtncne 

ulirnasnm feriil ihca oomr 



1. A is like a meeting room where people can get together and talk. 

2. is a popular national commercial service that is a gateway onto 

the Internet. 



i 

i 

I 

I 

I 

I 

( 

! 



3. The guarantees ihe right of people to be secure in their persons, 

houses, papers, and effects. 

4. is a way to write a letter on one computer and send it to another 

computer to be read. 



5. A person whose long-distance service has been changed without his or her knowledge 

or consent is a victim of . 

6. The Communications Decency Act of 1996 made it a crime to transmit obscene 

communications to a person known to be a . 



I 



7. The Supreme Court has ruled that the deserves the same First 

Amendment protection as printed materials. 

8. A may have a list of sites containing objectionable material and 

block access to those sites. 



9. A 



is an area for posting articles on a certain topic. 



10. A is specially formatted text that allows the user to jump from 

one related Web page to another. 

© 1998 American Bar Associaiinn. 53 for answers. 



0 I u J! > ' I' P D A T t: 0 N !, A W - R E L .A T F. D E D L' C A T I 0 N 6 



VOL. :: NO. : 



COMING IN THE FALL EDITION 




DIVISION FOR \ 

PUBLIC 

EDUCATION 



AMERICAN BAR ASSOCIATION 

PED/15.3 

541 North Fairbanks Court 
Chicago, IL6061 1-3314 
http:/Avww.abanet.org/publiced 
(312) 988-5735 
E-mai!: abapubed@abanetorg 

ADDRESS CORREaiON REQUESTED 



Human Rij^hts 

Articles, lessons, and educational resources 
focusing on timely human rights issues 

• I'ovjiuhinnns- iT mwniioas 

• Social, Economic, and Bioicch no logical h.siics 

• C'.hildren s Riglus 

• Education and l^ihlic AniCudes 

• I 'nircd Nations— Today and Itmiorrow 



I Non-Profit Organization 
I U.S. Postage 

I PAID 

1 American Bar Association ! 

i 



130 








% 















mm-:,. 







:^ts^ ■ ’ -^^*‘' 



F A L L 1 '9 9 8 / V 0 L . 2 2 N 0 . ’ 3 

UP D ft T E 



AriU'i'U atJ Bar. Avsocialion Ui v ision for »r I diu al ion 



Featuring: Educational Tools for Civics, 
Government, History, and Law Classrooms 






f. . • 



V. 



JT- ■ ■ t. 



"The destiny of human rights is in the hands 
of all our citizens in all our communities. ” 
- Eleanor Roosevelt 



BESTCOPYAVAILABLE 










1^5. ■ . ■• ■ ■ 



This edition, fashioned as a retrospective to the 50th 
anniversary year of the Universal Declaration of 
Human Rights (UDHR), 

bears witness to how much 

can be completed, begun, 
and aspired to in a single 
year by a dedicated few. Its 
pages are replete witli sto- 
ries of justice defined, 
apprehended, and achieved; 
of projects hopefully con- 
ceived and doggedly 
accomplished despite barri- 
ers of time, space, econom- 
ics, politics, ignorance, 
and — worst? — apathy; of 
global family where all 
members are held in the 
highest regard despite their 
origins, gender, age, and 
fortune to date. 

On behalf of the editors, 

1 especially wish to thank Nancy Flowers for her help in 
shaping the Human Rights Edition. Characteristic of her 
extraordinary talents and the high esteem in which she 
is held, Nancy helped open the door to the many 



Universal . 
Declaration 
of 

Human Rights 

hum^n 
rights 
u. s. a: 



resources we needed to develop our content and shut the 
door on problenrs that arose as wc .struggled through the 
task of containing a burgeon- 

ing worldwide effort into a 

publication tliat could never be 
big enough. 

Oui poster suggests the 
many people in the global fam- 
ily, the wonder and proximity 
of their variety — in a word, the 
nature and inherent beauty of 
human life dignified by the 
UDHR 50 years ago and recon- 
firmed during its anniversary 
celebration. We hope that this 
edition will help ensure their 
future sustenance and safety. 



Seva Johnson 
Editorial Director 
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Foreword Edward L O'Brien 

The Universal Declaration of Human RigiUii*- 50 Years Old but 
Still Coming of Age Nancy Flowers looks at the past, present, and future 
of intemaiiona! hurrum ri^^hts. 

Perspective: Economic Human Rights: The Time Has Come! Anuradha 
Mittal ur^es a campoipjt to promote Americans' economic human rii^hts. 




Evolution of Human Rights in the Age of Biotechnology Benjamin Hron 

addresses the issue of whether human rights and biotechnology can co-exist. 




Human Rights in These United States Lyn Beth Neylon reports on Americans' 
understanding of human rights. 

Children's Human Rights Roger J. R. Levesque expl(}res the nature and impact 
of children's human rights. 




Human Rights and the Law — Terms to Know 
Point of View 

Are (Should) Human Rights (Be) Universal? Roger j. R. Levesque argues 
that resistance to human rights principles derives from cultural viV'u-.v of life. 

Are (Should) Human Rights (Be) Universal? Rhoda t\ Howard argues that 
cultural changes may he needed in order to promote human rights. 
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Update on the Courts 

The Supreme Court cases described in this section focus on oiitidoitering laws and 
Fifth Amendment rights. 

LRE Project Exchange Mama Anderson and Krista Rudelius-Palmer report on 
building a community through Partners in Human Rights Education. Also included is 
a report on Amnesty Internationars Urgent Action Network. 

Teaching Strategy — Human Rights Around the World and at Home Patrick 
Manson helps students relate right abuses and affirmations to the Univerml 
Declaration of Human Rights. 

Teaching Strategy — Comparing Rights Documents David A. Shiman asks 
students to compare the rights proclaimed in the UDHR and the Bill of Rights. 

Teaching Strategy — Human Rights in the News Nancy flowers helps students 
develop an awareness of huinari rights issues in everyday life. 

Teaching Strategy — A New Planet Edward L. O'Brien asks .students to develop 
and evaluate a list of rights .witable for a new planet. 

Teaching Strategy — Rights, Teens, and Society Julius Menacker helps 
students understand the legal relationships betw’een minors and adults and current 
law on the status of minors. 

Teaching Strategy — Using the Human Rights Poster Activities and handouts 
are offered that coji be used with the poster and other lessons on human rights. 

Student Forum — Should Health Care Be Considered a Human Right? The 
forum helps students inve.^tigate the issue of health core as a basic human right. 

Resources for Teaching — Human Rights Educational Resources 

A Human Rights Glossary 










Something is missing from law-related education (LRE) 
in f-he United States today. Something is missing from the 
United States educational system. Something is missing 
from the United Stales culture. That something is human 
rights education (HRE). The result is a lack of under- 
standing by American students of the meaning of human 
rights. I believe this lack of understanding is greatly 
diminishing the impact of LRE on our students and our 

M)ciciy. 

'I’bis pcTSpertive comes from my personal hisior\ xMlh 
I.RH and human rights cducauon. I came u» understand 
what HRl: was only alter alrnoM twenty \ears ol vsork. 
first feachine fiieh school social sHidjes and then 'Aorkme 
in (he lield ol law-telaied etlucaiion. At m\ oryam/aiinn. 
Street Law, Inc., wc refer to law^relatcd education as 
"Street Law” — ^‘ducarion alK>ui practical law in everydav 
life, aboui the values behind ilie laws, and about ifie pub- 
lic policy related to law. 

In ldS5, I was invited to South Africa svlierc I was 
confronted with the (jucslion. “Why don’t you inelude 
liurniin riuhis in your Street Law ciimculiim !" 1 answered 
that 1 thought teaching abtiui the U.S. ronsiiuaion ami its 
Bill of Rights and addressing issues such as police bru 
lality, the death penalty, discnmination, and freedom of 
religion were teaching ,ib<iut human rights. Hie Souih 
African educators and lawvers countered that " ilic 



ihe media and Amnesty Inlenialioiial (A!) It was through 
,\1 that 1 learned there was. in luct, a small group of ded- 
icated ediieaiors in the Lhiited States involved in some- 
iliine called Iminan rights cdueaiion. 

in the late IdSOs, the tune was still not right for human 
rights edueation m South Africa, which wus still under 
ilic apartheid system. It was made dear to me tiiat start- 
ing a program with “law” was .safer than focusing on 
liuiiian lights il wc wished lo avoid arrest and the closing 
down of ihe new program, My colleagues said that 
iniman rights amid be added later lo the Street Law eur- 
nculuni being devekiped and used in South African 
•^chnols. 

l\)Ilo\vmg .Nelson Mandela's relea.se Irom pnson m 
1990. my Soudi African colleagues thought that it was 
finally safe to ovenly teach human rights in their country. 
Wc then collaborated on a textbook called Human Rights 
for All, wfiich was piloted successfully across South 
Africa with the aid of an outstanding organization colled 
Lawyci.s lor Human Rights. I am proud to say that in 
1996, Human Rights far All was also adapted for use by 
students in grades 7--] 2 and published by the U.S. pub- 
lisher of Street Lmw. To my knowledge, tins is the fa's! 
social .studies text ever adapted for the United States after 
being developed and piloted first in another country. The 
text was wriuon gciKTieally with the UDIIR as its princi 




people of the United States, .seemed lo think that k lan 
rights was .something that applied only to other eouiiUK s 
and not to our own. ITiey iK’hevcd that llie educational 
system in ihc United vStates was neglecting the worldwide 
movement for human rights and not leadiing about 
impodtuil human rights documents sucli as the Universal 
Declaration of Human Rights (UDHR) and oilier iiiipor- 
lani ireatie.s. usually called covenants, 'llicy said that 
Slrcci Law and the other civics education programs that 
they had .seen from the United Stales emphasized civil 
and political rights but did not address economic, social, 
and cultural rights. 

After reflecting on this conversation. I realized that 
my South African colleagues were right, riiough 1 had 
supposedly been “well educated” in the United States, 1 
do not remember hearing the words human rights in any 
class in law school. Tliough 1 had taken courses such as 
constituiionaJ law, poverty law. and public intcrc.st clin- 
ics, my only knowledge of ‘"human rights” came ilimiigh 



pal oiganizinu structure and c.xampics from iiround the 
world that do not refer to any one couniiy. This approach 
made it easier lo adapt the text for use in other countries 
including the United Stales, li is now being shared for use 
ill African and Latin American eounU'ies and, through a 
Soros F^iundatinn program, in fourteen countries in Ea.st- 
em Europe and the former Soviet Union. - 

Idle “bringing home” of human rights education activ- 
ities leti Street Law, Inc,, to partner with three other U.S.- 
based organizations — the Center for Human Rights Edu- 
cation in Atlanta. Amnesty Imcniaiionai (USA), and the 
University oi' Minne.soin Human Riglits Center — in a 
L’ofd L'oundaiion-lunded initiative titled Human Rights 
USA. Now finishing its second year, this project is trying 
lo educate Americans to think, speak, and act differently 
about human rights in this country. This effort includes 
teaching out to LRE and other social .studies teachers to 
encourage them to include HRE in their classes. These 
efforts arc supported by a Rc.sourcc Center in Minneapo- 
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I IS ilKii niiikcs available a wide ranee of HRH materials 
includme a new text of lessons called Ilu/nun llrrr 

(ind iVinw fills is evidence that human rights eduemion is 
LMowme in ilie I 'ruled Siale.s. it's ahoni lime! 

riiis >e:ir Mreci Law. Inc., has taken a hie sieji in inie- 
jiraiine human niihls into the leadline of law m the I 'ini' 
ed Stales as we publish ihc sixiJi cdiiion u\ Si trci Ui\\\ die 
eourury's best selling law (ext. I tlioughl lluit il we eould 
integrate himuin nghls iiuo ihai (exi. ihe ilioiisands of sin 
dents who use it annually could begin to learn the mean- 
ing c)i die ld)HR and human righis m general. We are 
alicnipimg to do this ihrough a new leaiure called 
“Human Rights USA” in W'hich students look at U S. 
issues from a human rights perspectne. I-or example, in 
Unit One. “IrUroduclion to l-aw'.“ an activity provides litc 
opponnmiy lo determine whether siiidenis can apply tlie 
amelcs of the UDflR lo different fi.S issues. 

Ill lookinu at Ihe Siren 1m\i textbook. I see dial human 
(iglus issues are coiitaiiied in esery unit hut aie not called 
“human rights. “ Our preoccupation with our own t'onsti- 
lulimt and Bill of Rights has blindetl us from seeing the 
different and. in fact, broader perspective oi‘ die rights 
contained in the LIDH-R and other international human 
richts dociiincnis. This perspective is not meant to end- 
ci^e the U.S. Cunsiiluiion, which I he.licve, m many v/ays. 
may he the llnesl constitution m the world. Instead, it 
enables us lo admit that our Constittilion is not perlcet. 
looking at it from a human righis framework al low's us to 
see its Haws and gaps more clearly. For example, die 
UDHR includes the category of righis identified as “eco- 
nomic. social, and cultural rights” including the right to 
education, an adequate standard of living, housing, lood. 
health care, and jobs, 'flic U.S. Constitution does not 
include aiiv ol these rights or even refer to them as eoais 
for our .society. In tlic United Stales, we emphasize civil 
and political rights. Many other constitutions in the world 
today, including the new South African Constitution, 
overtly mention economic. stKial. and cultural rights. 
This difference is clearly an issue worth discussing, hut if 
our teachers and students do not even know what human 
rights arc. how can they discuss this? 

Tlicrc aic many issues in the Siren l,a\e (ext and in 
other law-related education materials that can benefit 
from an infusion of human rights. We are all aware of the 
substantial criticisms of our legal system arising from the 
high media alienuon devoted lo such events as the (). J. 
Simpson tnaJ, the “Nanny” case, and more recently, the 
Starr investigation and House impeachment inquiry of 
President Clinton. These events and other enticisins of 
the law and legal system can all be looked at from a 



liuman lights perspective with the goal ol' irv'ing to pro- 
mote a human rights value system in this country, Mow 
many teachers and students discussed the (). J. Simpson 
wise l)s litokiiu: til the iiehls ui .Suiifisoii thiough Article 
I i ol the i nilR (presumed iimoceni until proven guilty) 
or the victim's light to sccurny oi the person under Arti- 
cle .V.’ ()i disciissetl the Starr invesngaiioii through Arli- 
le \ 1 . which sa\s ‘no one shall he suiijeeted lo arbitrary 
iiuerleivnee with Ins ihen [>nvaev, lamily. home or cor- 
ies[n)!ideiiee. imr attacks upon his honor or reputa- 
(loii W’oulil not <ill niii cl.issmoin .mil other public tlis- 
^ ussioiis ol issues Midi as (he ileaili [icnaliy. gui. controL 
and sexiKil harassment hciiefil iVoni an infusion of the 
laiuju.ige .mil v.ilues of human rights ’ 

Ihere is a legitimate concern today about the lack, of 
'..lilies ol public olllcials and ol the ,\menean [icople as a 
whole. ILioks ahiuii “Mriiie. ’ ■‘ethics. “communitarian- 
■ sm.'* and Ollier related issues deerv our present values. 
rloweuT. laicK do these iBooks mention human rights or 
the one doeunicnl, tlic UDIIR. that virtually every coun- 
irv' 111 the world has agreed upon as a siaiemenl of shared 
\ allies. If we begin to look at our piihlie officials' actions, 
our neighbors’ actions, and our own actions through a 
prism oi liiiman rigliis, w ould things he different? T think 
they would he, 

1 also think that it is imperative that kiw-relatcd edu- 
cators begin to look at their own leaching of I.RE and ask 
whether they are providing students with all the tools they 
need for effective analysis and cniical thinking. Can stu- 
dents begin lo apply human righis to the issues in this 
uHiiurv without also learning what U..S. law says about 
Mjch ni’hls ’ I iliink they e.mnot. Ihey need lo know this 
.oun(r> ‘s law as it relates (he lumian ndits issues, such 
.is heedom ni \peceh. the lights ol those aecu.sed of 
enme. discnniinaiion, and right to housing, that tlicy arc 
examiniuL’. 

My expcneiiee has led me to coneliule that lo be suc- 
cessful .Street Law and other types of I.RE must include 
human righis. To teach law without human rights may be 
(he eijuivaleiu of leaching what is, wiihoiil leaching what 
shouLl he. The )*oai of every good LRE [irogram has *; 
.ilvvays been ‘jusliee,” hut the South Alricaiis have taught 
me that we cannot cdiieaic for justice w-ithcnii also cdu- \ 
eating lot himiaii rights. ^ . 
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Ihe Universal Dedaratien 
ef Human Rights: 50 Years Old 
but Still Comii$ of Age 

Whut is the past, present, and future of international human rif’hts? 



Haney Flowers 

Update on Uiw-Rciawd Education, 22.3, 1999, pp. 
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I|l December 10. 1948, the Genenil 
fl I Assembly of the United Nations 
unanimously voted to adopt the Uni- 
versal Declaration of Human Rights 
(UDHR). (Forty-eight member slates 
voted in favor of the UDHR and eight 
abstained — Saudi Arabia, South 

Africa, the Soviet Union, and four 
Eastern European states and a Soviet 
Republic controlled by the Soviet 
Union.) Cajoled into working all night 
by the redoubtable Eleanor Roosevelt, 
head of the United Nations Commis- 
sion on Human Rights charged with 
drafting die declaration, the weary del- 
egates finally stood for a moment of 
silence to honor the historic signifi- 
cance of their act. They had just adopt- 
ed the first document in human history 
to codify rights that apply to every 
person on the earth regardless of citi- 
zenship in a particular country (llius 
the declaration’s title: “Universal," not 
“Intemaiionar'). As the Vienna Decla- 
ration of the 1993 UN Conference on 
Human Rights reaffirmed. “Human 



Nancy Flowers, a writer and consul- 
tant for human rights education, lives 
in Bo Unas, California. She is Cur- 
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rights and fundamental freedoms arc 
the birthright of all human beings.” 

llie UN Charter (1945) had already 
proclaimed the “inherent dignity" and 
“equal and inalienable rights of all 
members of the human family” and set 
forth the revolutionary concept that 
how a government treats its citizens is 
not just a domestic matter but a legiti- 
mate international concern. The 
drafters of the UDHR defined those 
principles in 30 articles that form a 
comprehensive statement covering 
economic, social, cultural, political, 
and civil rights. 

The fundamental values that inform 
the UDHR are inherent in every cul- 
ture that values justice and respects 
human dignity. Its written precursors 
include the Magna Carta (1215). the 
EnglLsh Bill of Rights (1689), die 
French Declaration on the Rights of 
Man and Citizen (1789), and the U.S. 
Constitution and its Bill of Rights 
(1791). Although most of these docu- 
ments exclude women, people of 
color, and members of certain social, 
political, and religious groups, the 
principles tliey embody have neverthe- 
less inspired oppressed people 
throughout the world to struggle for 
their rights. It was only in the 20th 
century, especially in response to the 
horrors of World War II, the Holo- 
caust, and the efforts of countries 
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See the Teaching Strategies 
for this article 
on pages 41. 43, and 45, 



emerging from colonialism to claim 
their right to self-determination and 
equality, that universal human rights 
was transformed from a utopian con- 
cept to a reality in intentational law. 

Tlie UDHR and the Cold War 

Since 1948, die UDHR has truly come 
to embody “a standard of achieve- 
ments for all people and all nations” 
(UDHR Preamble), and its principles 
have been incorporated in the constitu- 
tions of most of liie nations now in the 
UN. Hov/ever, as a declaration, the 
UDHR Vv'as the weakest form of inter- 
national law, a mere statement of prin- 
ciple without provisions for enforce- 
ment or the status of binding law. As 
Eleanor Roosevelt said of the UDHR 
on the day following its adoption, “It 
is not a treaty; it is not an internation- 
al agreement. It is not and does not 
purport to be a statement of law or of 
legal obligation. It is a declaration of 
basic principles of human rights and 
freedoms ... .” For the rights defined in 
the UDHR to have full legal force, 
diey needed to be written into a con- 
vention, an international agreement 
that sets norms and .standards (also 
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Ninety-ihree percent ^ 

of Ameiicaiis have 
never heard of the UDHR. 

1997 Survey, 

Human Ri^ USA ! 

referrctt to as a ‘treaty” or in two 
cases, a “covenant”). (Tliese and other 
human rights terms are defined in “A 
Human Rights Glossary” on page 61 .) 
Therefore, the Human Rights Com- 
mission immediately set to work 
to frame such a convention, develop- 
ing the 30 articles of the UDHR into 
more detailed and comprehensive 
provisions. 

However, political events immedi- 
ately intervened. V/hereas in 1948 all 
member states of the UN were able to 
endorse a single human rights docii- 
meni, only a few years later the so- 
called ’’Cold War” was raging 
between capitalist and communist 
countries, witli the two sides holding 
sharply different views about human 
rights. The “West Bloc/' or capitalist 
countries, gave priority to civil and 
political rights, such as those con- 
tained in the U.wS. Bill of Rights, which 
had served as an important model for 
tile UDHR, e.g., freedom of speech, 
religion, and assembly and the rights 
to a fair trial and the vote. The “East 
Bloc,” or communist coumries. con- 
sidered social, economic, and cultural 
rights to be most important, such as 
the right to health care, housing, edu- 
cation, employment, and a living 
wage. 

By 1952, the Human Rights Com- 
mission was forced to aclcnowiedge 
that these conflicting priorities of East 
and West made agreement upon a sin- 
gle human rights convention impossi- 
ble, and it relucuntly decided to divide 
the unitary vision of the UDHR into 
two separate documents. Even with 
this compromise, the two resulting 
conventions took 14 years to make 



their way through the drafting and 
amendment processes in the Commis- 
sion to the UN General Assembly. The 
International Covenant on Civil and 
Political Rights (ICCPR) and the 
International Covenant on Economic, 
Social and Cultural Rights (ICESCR') 
were adopted by the General Assem- 
bly in 1966. Yet another decade 
passed before the two covenants 
achieved the required number of ratifi- 
cations to enter into force as interna- 
tional law in 1976. As of 1998. over 
130 governments have ratified both 
these covenants; the United States, 
however, has still ratified only the 
ICCPR but did so with many reserv'a- 
lions, or formal exceptions, to its full 
compliance. 

This long delay in realizing the 
covenants has profoundly affected the 
way the world community has come to 
regard the UDHR. Between 1948 
when the General Assembly adopted 
the UDHR and 1976 when the two 
covenants became effective, the Uni- 
versal Declaration was the only com- 
prehensive human rights document in 
existence. 

During this time the need for 
authoritative standards to define 
the human rights obligations of 
UN member states became ever 
more urgent. As time went on. 
the Declaration was used with 
ever greater frequency for tiiat 
purpose. (Buergenthal 1995) 

The UDHR thus became widely 
invoked, imitated, recognized, and 
revered. In the absence of a nQnmativc, 
legally binding human rights docu- 
ment, the UDHR was transformed into 
that document through nearly three 
decades of use, acliieving the status of 
customary international law because 
people around the world treated it as 
though it were law. Today the UDHR 
and the two covenants, the ICCPR and 
the ICESCR, are commonly referred 
to as the International Bill of Rights. 
Together these three documents form 
the foundation on which the whole 



structure of international human rights 
law is built. 

Since the end of the Cold War in 
llie early 1990s, Uie politicized divi- 
sion of human rights has largely been 
healed. At the 1993 Second World 
Conference on Human Rights held in 
Vienna, the delegates declared human 
rights to be “universal, indivisible, and 
interdependent and interrelated” 
(Vienna Declaration 1993), meaning 
that all human rights arc part of a com- 
plementary framework and that nei- 
ther social and economic nor civil and 
political rights take priority over the 
other. The Vienna Declaration thus 
undermines the “full-belly” thesis of 
some developing countries that civil 
and political rights must “wait” until 
everyone has 
a decent stan- 
dard of living. 

Instead it rec- 
ognizes that 
the two sets of 
rights are in- 
teractive, not 
sequential . 

For example, 
how a person 
exercises the 
civil right to 
vote in free elections is greatly affect- 
ed by the right to an education, to 
obtain information freely, to ex-press 
oneself, to associate with others, or 
even to obtain the necessities of life. 
Similarly the economic right to hous- 
ing means little if a person does not 
have the right to vote in free elections 
or express oneself about the quality 
and equity of that housing. 

international Human Rights Law 
as a “Work in Progress” 

Human rights law is a reflection of 
human need, in addition to d*e 
Covenmits and the UDHR, the UN has 
adopted more than 20 human rights 
conventions hhat build upon and fur- 
ther elaborate and define the general 
principles of the UDHR. Some of 
these conventions prohibit specific 
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abuses, such as the Convention on the 
Crime of Genocide (1948), the Con- 
vention on the 
Elimination of 
All Forms of 
Racial Dis- 
} crimination 
1 (1966), and the 

Convention 
! against Torture 
i and Other Cru- 
el, Inhuman or 
I Degrading 
i Treatment or 
I Punishment 
• (T984T Other 

convention s 
protect the rights of especially vulnci - 
able people, such as the Convention 
Relating to the Status of Refugees 
( 1951), tlie Convention on the Elimi- 
nation of All Forms of Discrimination 
Against Women (CEDAW, 1979), and 
the Convention on the Rights of the 
Child (CRC, 1989). 

Like all human institutions, human 
rights law is evolving in response to 
changing circumstances in the world. 
For example, the UDHR makes no ref- 
erence to the environment, largely 
because in 1948 few recognized the 
threat to our planet from hazards such 
as radiation, industrial pollution, pesti- 
cides, and general ecological degrada- 
tion. Today a UN convention on envi- 
ronmental rights is in the drafting 
stage. Similarly land mines are not 
mentioned in the UDHR, but citizen 
advocacy brought this problem to 
international attention in the early 
1990s, with the result that in 1997 the 
UN adopted a new Convention on the 
Prohibition of Land Mines. 

The UN General Assembly has 
recently declared that what the world 
needs now is not more human rights 
conventions but more implementation 
of the conventions already in place. 
'The existing body of human rights 
laws is a great achievement of interna- 
tional cooperation on behalf of a better 
world, but these laws are only abstrac- 
tions until all the peoples of the world 



[The UDHR's] 
grand simplicity 
of language and 
inspiring vision 
make it 
accessible to 
ordinal^ people 
evenrwhere. 



From Concept to Convention: How Human Rights Law is Made 

How do these international human rights conventions come into being? 

The process involves many people and ongoing collaboration 
and consensus building. 

1. Recognized a need Many groups concerned about human rights problems, 
including governments, intergovernmental organizations (IGOs) such as 
UNIFEM and UNTCEE, and nongovernmental organizations (NGOs), work to 
bring this problem to world attention. Especially important in the process are 
NGOs, which are increasingly vocal in representing the needs of ordinary peo- 
ple in the international forum. Some NGOs such as Amnesty International, the 
Girl Scouts, Oxfam, CARE, and the Red Cross and Red Crescent are large and 
well-known, working internationally on a wide variety of issues. Other large 
NGOs are dedicated to advocacy on a single concern (e.g., Save the Children 
Foundation, Habitat for Humanity, Food First, the Sierra Club), but the major- 
ity are small institutions that address mainly local concerns (e.g., a battered 
women's shelter, a coalition to protect old-growth forest, an alliance for better 
schools). What they have in common is their nonprofit status and their grass- 
roots membership. 

When sufficient pressure and attention are brought to an issue, the General 
Assembly instructs the UN Huni?n Rights Commission to oversee the drafting 
of a declaration or convention to address that problem. 

2. Drafted by a working group Working groups consisting of representatives 
of UN member states, as well as representatives of IGOs and NGOs, formulate 
the text of a document, a task that involves prolonged debate and compromise. 

3. Adopted by vote of the UN General Assembly Once adopted, the con- 
vention is made available to UN member states for their formal acceptance. 

4. Signed by UN member states By signing a convention, a member state 
indicates that it has begun the process required by its government for ratifica- 
tion. In signing die convention, it also indicates that it will honor the spirit and 
principles of the document. 

5. Ratified by UN member states No state is required to ratify any conven- 
tion. However, if a government does so, it commits itself to comply with the 
specific provisions and obligations of the document. It takes on the responsi- 
bility to see that its national laws are in agreement witli the convention and to 
report regularly on its compliance. If a government approves a convention in 
general but objects to a particular article, it can submit a reservation slating that 
it will not agree to follow this article, so long as the reservation does not under- 
cut the fundamental meaning and purpose of the convention. 

In the United Smtes, the process towards ratification begins when the Pres- 
ident endorses the document by signing. It is then submitted to the Senate, 
along with any recommendations of the executive branch. The Senate Foreign 
Relations Committee first considers it, conducting hearin; s to monitor public 
reaction. The committee then may recommend the convention, sometimes with 
reservations. In some cases, legislation might have to be enacted in order to 
implement the convendon. Next the full Senate considers the convention. If it 
votes approval, the President formally notifies the UN Secretai’y General that 
the United Stales has ratified and become a State Party to the convention, 

6. Entered into force A convention goes into effect when a specified number 
of member states have ratified it. For example, the ICCPR and ICESCR were 
adopted in 1966; however, each did not enter into force until 1976 when the 
required number of 35 member states had ratified it. 
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can enjoy the rights and freedoms they 
promise. 

Human Rights Law Outside the 
UN System 

Although most human rights law is 
created by and linked to the UN sys- 
tem, countries in Europe, the Americ- 
as, and Africa have also created 
regional human rights documents that 
extend the principles of the UDHR to 
people living in these parts of the 
world. The first and most effective of 
these is the European Convention for 
the Protection of Human Rights and 
Fundamental Freedoms (adopted 
1950, entered into force 1953), which 
establishes the European Court of 
Human Rights and permits individu- 
als, NGOs, and goverr menis to peti- 
tion the court. 

The American Convention on 
Human Rights (adopted 1969, entered 
irito force 1978) was drafted by tlie 
Organization of American States 
(OAS), which includes governments 
of North and South America, The 
newest and, so far, least developed of 
these regional documents is the 
African Chaiter on Human and Peo- 
ples’ Rights (adopted 1981, entered 
into force 1986), which was developed 
by the Organization of African Unity 
(OAU). 

While all these documents draw on 
the model of the UDHR and the two 
international covenants, they also 
reflect distinctly regional concerns. 
For example, the African Charter sets 
fortli both individual and “people’s” 
rights and spells out specific duties of 
both states’ parties and individuals. 

At first, the General Assembly was 
ambivalent about these regional 
human rights agreements, fearing they 
would undennine the universality of 
its UDHR-based system. However, 
their proven value has led the General 
Assembly formally to encourage areas 
without regional human rights treaties 
to establish them (General Assembly 
Resolution 1977). So far, Muslim 
slates have since created the Cairo 
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Declaration on Human Rights in Islam 
(1990), and efforts are under way in 
Asia and the Pacific to draft a docu- 
ment for that extremely heterogeneous 
region. 

International Humanitarian Law, 
sometimes referred to as the Law of 
War, aho relates closely to the rights 
of all human beings but focuses 
specifically on situations of armed 
conflict. Its purpose is “alleviating as 
much as possible the calamities of 
war.” The first Geneva Convention of 
1864 dealt exclusively with the treat- 
ment of the sick and wounded; in the 
Geneva Conventions of 1949, the 
areas of concern included a vast range 
of problems stemming from warfare, 
including protecticn of prisoners of 
war, civilian populations, and medical 
and religious personnel and prohibi- 
tion against practices such as torture 
and chemical weapons. The Geneva 
Conventions are promulgated and 
implemented by the Iii^errational 
Committee of the Red Cro.ss (iCRC). 

Hie United States and 
Human Rights 

Despite the assertion of the Vienna 
Declaration that all human rights are 
indivisible and interdependent, the 
United States continues to demon- 
strate an anachronistic schizophrenia 
about human rights. On the one hand, 
the United States has played a major 
role in the establishment of the United 
Nations, in the drafting of the UDHR 
and most subsequent human rights 
conventions, and in the upholding of 
certain human rights standards for the 
whole world. On the other, because 
the United States has had a vexed rela- 
tionship v/ith both the UN and the 
developing structures of human rights 
law, it has ratified very few of the 
human rights treaties it helped create. 
For example, the United States is one 
of the few countries that has not rati- 
fied the ICESCR or Convention on the 
Elimination of All Forms of Discrimi- 
nation Against Women (CEDAW), 
and of all the member states of the 
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UN, only the United States and Soma- 
lia, which has no effective government 
at the present, are not signatories to 
the Convention on the Rights of the 
Child (CRC). Most recently the Unit- 
ed States has declined to support the 
Convention on the Prohibition of Land 
Mines (1997) and the establishment 
of the Intemationai Criminal Court, 
both of which it was instrumental in 
creating. 

People in the United States enjoy a 
rich heritage of civil and political 
rights guaranteed them by their Con- 
stitution, but for most of them, human 
rights means “civil rights.” Americans 
are familiar with law that restrains 
governments from violating the lights 
of citizens; few are as comfortable 
with law that requires governments to 
provide for citizens. Most Americans 
an unaware, for example, that Article 
25 of the UDHR guarantees them as a 
human right “a standard of living ade- 
quate for the health and well-being of 
himself [sic] and of his family, includ- 
ing food, clothing, housing and med- 
ical care and necessary social ser- 
vices.” Not only does the average citi- 
zen fail to recognize hunger and hous- 
ing as human rights issues, but most 
advocates for the hungry and the 
homeless are equally unaware. In 
1993 when the newly installed Clinton 
administration made its big push to 
establish universal health coverage, no 
one argued for health care as a basic 
human right. Nowhere in our debates 
over welfare or educational refonn are 
these issues framed in human rights 
terms. 

Indeed, for most Americans, 
human rights problems happen in far- 
away countries — a Bosnia, a Rwanda, 
a Cambodia, or an Afghanistan — 
where people are at war, the economy 
is undeveloped, or an authoritarian 
regime has superseded the rule of law. 
Asked what human rights problems 
exist in this country, most people 
respond with a puzzled look or say, 
“Here?” 
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Bringing Human Rights Home 

The same lack of awareness was 
revealed in a recent national survey 
conducted by Human Rights USA. an 
organization dedicated to educating 
Americans about human rights. It 
found that 9.^ percent of Americans 
had never heard of the UDHR. Yet wc 
do an excellent job in this country 
teaching about our constitutional 
rights. Even students who doze 
through their required high school 
American history class know well that 
they have rights and can name some of 
them. The rights they mention, howev- 
er, are almost always civil rights. 
Although the v/ords human can 
be found every day in the media, most 
people have only a vague notion of the 
history and development of human 
rights or of the legal framework that 
protects and promotes them. 

Part of the problem is that qiost peo- 
ple in the United States, including 
lawyers, public servants, and educa- 
tors. even those in law-related educa- 
tion programs, rarely learn and rarely 
teach about the UDHR. Although well 
established in the curriculum of many 
countries around the world, human 
rights education has never been pan of 
the educational mainsiream in this 
country. 

V/hy is the UDHR. which many 
historians consider “the greatest 
achievement of the United Nations” 
(Humphrey 1984), almost unknown in 
the United States? Part of the an.swer 
lies in the vagaries of political opinion. 
With the Great Depression still present 
and World War II looming, Franklin 
Roosevelt could speak in his 1941 
Inaugural Address of “four essential 
freedoms,” which included “freedom 
from want, ... which will secure to 
every nation a healthy peacetime life 
for its inhabitants — everywhere in the 
world.” But in the thriving postwar 
economy and Cold War climate of the 
1950s and 60s, the government^ 
sponsored programs of the New Deal 
smacked of socialism, and the concept 
of state-supported guarantees for 
housing, health care, and a living wage 



promised by UDHR Article 25 
appeared downright “rcd“ to some 
conservatives. Furthermore the force.s 
of U.S. i.solationism. which had been 
silenced by the international struggle 
against fascism, began to reassert 
themselves, some demanding that the 
United States withdraw altogether 
f'om the LIN. Teaching about UN- 
endorsed human rights that seemed to 
compete with the U.S, Constitution 
was out of the question in all but the 
most liberal environments. Also the 
UDKR’s fundamental assert ns of 
human equality were as disco arting 
to the racially segregated United 
States as they were to South Africa. 
Better to ignore the UDHR than face 
the painful .self-scrutiny it imposed. 
Not that most educators made a con- 
scious choice against human rights 
education — rather, then, as now, few 
people knew anything about the 
UDHR or recognized it as important 
for the education of American citizens. 

Other explanations for why the 
UDHR is not taught in U.S. schools 
along with the Magna Carta and the 
Bill of Rights are more practical. 
Many concerned educators .simply feel 
unqualified, lacking the background, 
experience, or materials they need to 
teach about human rights. Others don't 
know “where to pul it" in an already 
overcrowded curriculum dominated 
by mandatory testing. Some feel the 
subject is too political, especially 
when domestic human rights viola- 
tions come into question, and many 
fear attacks from conservative com- 
munity forces that often oppose such 
subjects as global and multicultural 
education. 

The Future of Human Rights 

Although there are still voices raised 
against American participation in the 
UN. most people today recognize the 
need for international cooperation and 
understanding in our increasingly 
interdependent world. Human rights 
seems to offer the best ethical and 
humane standard for living in the 
global village of the 21st century, 
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'"Evinythin^ we have done 
; //] terms of human rights, 

what we have thought, said. ! 
or proposed, what we have ! 
suffered, has been intended | 
• to he nothing more than an 
I act of faith, on act of love. 

I A gratuitous response, 
without reason , " 

1 

i David Fernandez, Mexico 
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Indeed, education in human rights is 
itself a fundamental human right and 
also a responsibility. The preamble of 
the UDHR exhorts “every individual 
and every organ of society ... to strive 
by teaching and education to promote 
respect for these rights and freedoms." 

Fortunately the 50lh anniversary of 
the UDHR and the UN Decade for 
Human Rights Education, 1995-2004 
have stimulated new resources and 
enthusiasm for making human righls 
part of cveiyone’s basic education 
(See Resources for Teaching, p. 59). 
Ideally human rights are taught across 
the curriculum and across the school 
years. Although social studies pro- 
vides the most obvious “fit,” many 
subjects from .science to art can be 
approached from a human rights per- 
spective. Human rights education also 
creates a context and motivation for 
service learning and community ser- 
vice. 

Law-related education is an idea] 
setting for teaching human rights. Tlte 
range of possibilities is enormous, 
both for examining the UDHR in a 
historical and constitutional perspec- 
tive (e.g., see Teaching Strategy 
“Comparing Rights Documents," 
p. 43), as well as in international rela- 
tions (e.g,, see “Human Rights Around 
the World and at Home," p. 41) and 
current events (e.g., sec “Human 
Rights in the News," p. 45). Ultimate- 
ly human rights principles such as jus- 
tice, nondiscrimination, and respect 
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for human dignity should be retlected 
in all aspects of our educational 
system. 

The IJDHR is at the core of all 
human rights education. Unlike subse- 
quent and increasingly technical con- 
ventions. the UDHR can be read, 
understood, and cherished by every- 
one, It has symbolic and practical sig- 
nificance as the constitution of the 
whole human rights movement, but 
also its grand simplicity of language 
and inspiring vision make it accessible 
to ordinary people everywhere. It has 
not only legal authority but also poetic 
power. 

Everyone has a right to know the 
UDHR and to make it part of daily 
life. What Eleanor Roosevelt observed 
on the 10th anniversary of the UDHR 
is no less true in this 50th anniversary 
year: 

Where, after all, do universal 
rights begin? In small places, 
close to home ... — so close and 
so small that they cannot be seen 
on any maps of the world. Yet 
they are the world of the individ- 
ual person; the neighborhood he 
[sic] lives in; the school or col- 
lege he attends; the factory, farm 
or office where he works. Such 
are tlie places where every man, 
woman, and child seeks equal 



Special! UNESCO’s 
Practice of Citizenship Kit 

Dedicated “toward a broader con- 
cept of civics education,” this kit 
from UNESCO includes basic 
learning materials on peace, human 
rights, democracy, and tolerance 
“to assist its Member Stales in pro- 
moting values, altitudes and behav- 
ior upon which a culture of peace 
can be founded.” Twelve bookleLs 
and pamphlets; attractive carrying 
case. See this and other UNESCO 
educational materials at http:// 
www.cducation.unesco.org 



justice, equal opportunity, equal 
dignity without discrimination. 
Unless these rights have meaning 
there, they have little meaning 
anywhere. Without concerned 
citizen action to uphold them 
close to home, we shall look in 
vain for progress in the larger 
world. (Roosevelt 1958) 

Resources 

Buergenlhal, Thomas. International 
Human Rif^lus in a Nutshell. Saint 
Paul. West Publishing, 1995. 



General Assembly Resolution 32,127. 
New York: United Nationr^ 1977. 

Humphrey, John P. Human Rights and 
the United Nations. Dobbs Ferry, 
N.Y.: Transnational Publishers, 1984. 

Roosevelt, Eleanor. “In Our Hands.” 
Address delivered at the UN on the 
10th anniversary of the UDHR, 1958. 

Vienna Declaration Section 1, para- 
graph 5. Vienna; Second World Con- 
ference on Human Rights, 1993, ♦ 



United Nations Human Rights Documents 

Note: Dates refer to the year the UN General Assembly adopted the document. 
United Nations Charter. 1945 



1 



Universal Declaration of Human Rights, 1948 



International Covenant on Economic, 
Social and Cultural Rights. 1966 



International Covenant on Civil 
and Political Rights, 1966* 




Principal Human Rights Conventions 

Convention on the Prevention and Punishment of the Crime of Genocide, 
1949* 

Convention for the Suppression of the Traffic in Persons and of the 
Exploitation of the Prostitution of Others, 1949 
Convention Relating to the Status of Refugees, 1951* 

Slavery Convention of 1926, Amended by Protocol, 1953* 

Convention on the Political Rights of Women, 1953* 

Convention on the Nationality of Married Women, 1957 
Convention on Consent to Marriage, Minimum Age for Marriage and 
Registration of Marriages, 1962 
Convention on the Reduction of Statelessness, 1961 
International Convention on the Elimination of All Forms of Racial 
Discrimination, 1966* 

Convention on the Non- Applicability of Statutory Limitations to War 
Crimes and Crimes Against Humanity, 1968 
International Convention on the Suppression and Punishment of the 
Crime of Apanheid, 1973 

Convention on the Elimination of All Forms of Discrimination 
Against Women. 1979 

Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, 1984* 

Convention on the Rights of the Child, 1989 
Convention on the Rights of Migrant Workers and the Members 
of Their Families, 1990 

* Indicates that the United States has ratified this convention. 
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PERSPECTIVE 
Economic Human Rights: 

The Hme Has Come! 

Anutadha Mittal 

Update on Law-Related Education, 22.3, 1999, pp. 12-13. © 1999 American Bar Association. 



In 1948. the United Nations adopted 
the Universal Declaration of Human 
Rights (UDHR) in an effort to estab- 
li.sh a standard for dignified human life 
around the world. Among its 30 arti- 
cles outlining the civil and political 
freedoms generally associated with 
human rights, the UDHR also holds 
that economic security should be uni- 
versally upheld — “Everyone has the 
right to a standard of living adequate 
for the health and well-being of him- 
self (herselO and of his (her) family, 
including food, clothing, housing and 
medical care and necessary social ser- 
vices ... (Article 25, UDHR). The 
50th anniversary of this historic docu- 
ment in 1998 provides an important 
opportunity to evaluate how far the 
world has progressed in translating 
these goals into reality. 

Human Rights in the United 
States 

Such reflection is especially important 
in the United States, given the strong 
leadership role that it played in the 
drafting and adoption of the UDHR. 
Being the wealthiest nation in the 
world also makes the United Slates the 
most capable of upholding the eco- 
nomic human rights of its people. 
However, upon closer examination, it 

Anuradfia Mittal is policy director for 
the Institute for Food and Develop- 
ment Policy— Food First in Oakland, 
California. 



becomes clear that these universal 
goals have not yet transformed the 
American reality. Measuring the rights 
laid out in the UDHR against the actu- 
al status of the people at the bottom of 
the American economy reveals a huge 
gap into which millions fall daily. 

A recent study by the Economic 
Policy Institute showed that the per- 
centage of people living below the 
poverty line in this country has risen 
from 1 1.6 percent in the 1970s to 14.2 
percent in 1994, The most vulnerable 
members of society are the ones who 
suffer most when poverty increases. 
Research by the Population Reference 
Bureau showed that out of 38 million 
people living below the poverty line in 
the United States. 40 percent were 
children and 10 percent were adults 
over 65. Additionally, the Children’s 
Defense Fund reported that one-fourth 
of all children under the age of six 
nationwide live in poverty, a statistic 
higher than in any other developed 
country. 

The effects of this rise in poverty 
ai e most visible in the denial of basic 
needs, such as food. A nationwide sur- 
vey published in 1997 revealed that 
approximately 30 million American 
were hungry, and at least 12 million of 
these were under 18 years old. This is 
a 50 percent increase since 1985. 
Another team of researchers estimated 
that 8.4 million people suffer from 
food insecurity in California alone. 
They predicted that by 2CKX3, this num- 



ber may grow to include as many as 
one-third of California’s children. 
These figures are even more startling 
in light of the evidence that such eco- 
nomic changes were not distributed 
evenly. 

In fact, the Economic Policy Insti- 
tute (EPI) found tliat the incomes of 
the rich rose significantly at the same 
time that poverty was grov/ing. In 
1978, the typical CEO salary was 60 
times that of the average worker. By 
1995, the average CEO earned about 
1 73 times as much as a typical worker. 
This is the highest wage gap in the 
industrialized world, leading to a deep 
disparity between the poor and the 
wealthy. At the same time, the govern- 
ment has done nothing to equalize the 
scales. In fact, the EPI estimated that 
the net tax bill of the wealthiest I per- 
cent of American families has actually 
fallen by $46,792 since 1977. 

Such statistics support the analysis 
on which Food First was founded: 
hunger is not due to an absolute short- 
age of food but rather to political and 
economic factors that skew its distrib- 
ution. The 1996 welfare reform bill 
signed by President Clinton was fur- 
ther evidence of the tendency to bur- 
den the poor while leaving the wcaltliy 
untouched. The bill deepened the 
plight of the poor by removing the 
safety net from those who needed it 
most. Among other things, it denied 
food assistance to noncitizens and lim- 
ited its availability to able-bodied 
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adults, threatened cash and Medicaid 
support for 300,000 children with dis- 
abilities. reduced AFIXl-type aid from 
71 percent of poverty-line income to 
only 57 percent, and tied the remain- 
ing aid to work requirements. 

On the one hand, this Draconian 
law pushes additional workers into an 
economy already short on jobs — 
driving down wages for those already 
struggling for subsistence. On the 
other hand, having to work at the first 
available job does not allow aid recip- 
ients to build skills and receive train- 
ing they need to secure better employ- 
ment in the future. All in all, the 
reform reduced the incomes of one- 
fifth of all American families with 
children by an average cf SI, 300 a 
year. The Urban Institute estimated 
that by eliminating AFDC, the new 
law will push an additional l.l million 
children into poverty. By 2003, an 
additional 2.6 million people overall 
will be living below the poverty line. It 
is clear that this reform was not adopt- 
ed with the government’s obligation to 
protect, respect, and implement eco- 
nomic human rights of people in mind. 
In fact, the head of the United States 
delegation to the November 1996 
World Food Summit slated that tlte 
United States could not support the 
summit's plan of action language 
about the right to food because welfare 
reform would then be in violation of 
international law. 

We Can’t Sit still! 

In response to the unconscionable 
socioeconomic conditions facing mil- 
lions in this countiy, Food First insti- 
tute for Food and Development Policy 
has launched “Economic Human 
■Rights: The Time Has Come!" a 
national campaign that has used the 
UDHR anniversary to publicize the 
rise of domestic hunger and poverty as 
a violation cf basic human rights. The 
campaign has organized congressional 
hearings, which provide a forum for 
underrepresented groups and individu- 
als to speak out about the concrete 



effect of regressive legislation and the 
poverty that results. The first hearing 
was on May 2. 1998, in Oakland. Cal- 
ifornia. and the second addressing the 
same issues at a national level was 
organized in Washington, D.C., in 
September. Food First's efforts have 
already gained the support of over 180 
organizations representing a spectrum 
of interests, including labor, hunger, 
homeless, human rights, women, 
immigrant, and faith-ba.sed communi- 
ties. It has also been endorsed by sev- 
eral progressives in the Congress, 
including Senator Paul Wellstone and 
Representatives Ron Dellums, Bob 
Filner, Esteban Torres, Melvin Watt, 
George Miller, John Conyers, Cynthia 
.Ann McKinney, Barbara Lee, Ear). 
Hilliard, Nancy Pelosi. and Xavier 
Becerra. 

This campaign is bringing the 
human face of poverty to the forefront 
of debates that so often lapse into 
muddled collages of catch phrases and 
sound bites. No one can deny that dig- 
nified human life requires access to 
basic needs such as food, shelter, and 
jobs. Fifty years ago, the UN General 



.Assembly agreed that these should be 
upheld as universal human rights. In 
making it painfully dear that millions 
in this country are not getting these 
needs met, this growing coalition is 
showing the policy makers that current 
conditions are unacceptable. We can- 
not allow the UDHR’s anniversary to 
simply pass, congraiuhuing ourselves 
on the beauty of our ideals v/hile 
allowing the status quo to continue 
unchah iged. 



For More information . . . 

To find out more or to participate 
in the campaign and the hearings, 
contact 

Anuradha Mittal 
Policy Director 

Institute for Food and Develop- 
ment Policy — Food First 
398 6Gtli Street 
Oakland, C 94618 
(510) 6.54-4-iOO 
Fax: (510) 654-4551 
http : //WWW .foodfirsl.org 




UN 23783. Lake Success, NY, November J949. Mrs. Eleanor Roosevelt holding 
a Universal Declaration of Human Rights poster. Credit: UN photo. 
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Can human rights and biotechnology co-exist? 



Benjamin Hm 
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I n February 1997, Dr. Ian Wilmui 
introduced tlie world to Dolly, 
the first successfully cloned 
mammal, and drew imemational atten- 
tion to the possibilities and rapid 
advances of biotechnology. Although 
biotechnology has not necessarily held 
the public’s attention until recently, it 
has been a growing concern of scien- 
tists, industry, governments, and inter- 
national organizations for years. Many 
new and pressing human rights issues 
are raised by this technology. Biotech- 
nology invites us to re-examine con- 
cerns about reproductive technology, 
the rights of indigenous peoples, and 
the rights of future generations in a 
new light. It also creates new areas for 
human rights discussions such as 
germ-line manipulation (altering the 
genes in egg, sperm, or embryo cells 
to alter characteristics of the develop- 
ing fetus) and genetic screening (using 
genes to test for genetic disease and 
genedcaliy influenced traits). Unfortu- 
nately, the difficult issues that are 
being addressed often overshadow, 
particularly in the public’s eye, the 
poiendal benefits of biotechnology. 
The future will be determined by how 
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well national governments and inter- 
national organizations are able to reg- 
ulate the application of the technology 
to maximize the benefits and minimize 
the problems. 

Global Biotechnology 

The primary development of biotech- 
nology occurs in three places, the 
European Union (an economic and 
political cooperative among 15 Euro- 
pean nations), the United States, and 
Japan. These areas represent both the 
largest developers of biotechnology 
and the largest markets for the tech- 
nology (Ashworth 1996). Not surpris- 
ingly, the biotech industry has created 
a bridge between pharmaceutical com- 
panies and scientific research institu- 
tions, primarily universities. The rela- 
tionship between industry and acade- 
mia is essendal because much of the 
research and development of new 
technology is done at institutions of 
higher education. The United States 
has an advantage -in this respect 
because its universities are subject to 
fewer government regulations than 
universities in Japan and most of 
Europe. Although its basic research 
lags behind the United States, Japan 
excels nt applied research. The long- 
term ap jach taken by Japanese com- 
panies allows for more prolonged and 
in-depth research than is often possi- 
ble in the United States. In addition, 
the Japanese are more open to broader 
applications of technology than Amer- 



icans, and Japanese companies apply 
biotechnology to many more areas 
than in the Un/ ed States, thereby 
resulting in greater potential for new 
products and new applications (Cun- 
ningham & Chow 1992). The Euro- 
pean Union has lagged behind both the 
United States and Japan in biotechnol- 
ogy development (Szczepanik 1993). 
It is important, however, to look at the 
development of biotechnology regula- 
tions in the EU because they parallel 
in many ways the development of 
international attempts to regulate 
biotechnology. The EU has imple- 
mented directives on the release into 
the environment of genetically modi- 
fied organisms (naturally occurring 
plants or animals whose genetic mate- 
rial has been altered to give the organ- 
isms a desired characteristic they do 
not naturally possess) and placed 
strong restrictions on the patenting of 
life forms. More importantly, the EU 
has done at a more local level what the 
United Nations must do at a global 
level: resolve differences among many 
nations and develop a universally 
acceptable method of regulating 
biotechnology. 

Biotechnology’s Potential Benefits 

Biotechnology offers humans an 
upclose look at the basic components 
of life, one that may be too close for 
comfort. The mapping of the human 
genome, undertaken by the Human 
Genome Project, is expected to be 
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completed in the early part of the next 
millennium. Once completed, every 
one of the roughly 100,000 genes in 
human DNA will be identified. This 
and other knowledge to be gained by 
way of biotechnology leads to endless 
possibilities. Unlike many other scien- 
tific ‘^advancements/’ biotechnology 
has the potential to directly shape the 
future of life on earth through direct 
manipulation of genes. Biotechnology 
offers many exciting possibilities for 
improving life. It has already been 
used to add extra nutrition and flavor 
to everyday foods, genetically tilter 
microorganisms to help clean up oil 
spills or recycle rubber, and create a 
better detergent for clothes. 

It is in medicine, however, that 
most people will be affected by the 
advances of biotechnology. Microor- 
ganisms have already been genetically 
altered to produce proteins used in 
human pharmaceuticals, but directly 
manipulating human genes is probably 
not far in the future. Germ-line manip- 
ulation (GLM), one of the most antici- 
pated areas of biotechnology, offers 
the prospect of eliminating many 
genetic defects that may be life threat- 
ening or life impajjing. Using a tech- 
nique known as genetic screening, 
doctors are able to detemiine if a per- 
son will develop or be a carrier of a 
hereditary genetic defect. At present 
these defects cannot be altered, but 
with new GLM techniques, doctors 
will some day be able to offer parents 
the possibility of replacing defective 
genes with working copies (Munayyer 
1997). However, future medical 
advances are not limited to manipula- 
tion of microorganisms and the human 
genome. Biotechnology may soon 
produce animals genetically altered to 
develop organs for human transplants 
and to produce compounds in blood or 
milk to be harvested and used in 
human medication. The Roslin Labo- 
ratory in Scotland, where Dolly was 
cloned, successfully added a human 
gene to another cloned lamb, Polly, 
bom in July of 1997, and hopes to 



develop mechanisms to turn animals 
Into living pharmaceutical factones 
(Marden 1998). 

Human Ri^its Debate 

The potential benefits of this new 
technology are readily apparent: it is 
the pursuit and potential misuse of this 
technology that gives rise to human 
rights concerns. Biotechnology re- 
search and development rely upon the 
accumulation of genetic samples, but 
because these samples may be 
obtained in the process of routine 
medical examinations, questions arise 
about the informed consent of the 
sample donors, particularly with 
respect to indigenous peoples. Several 
special issues arise when collecting 
genetic samples from indigenous peo- 
ples for research and possible industri- 
al use. 

Over time, exposure to diseases can 
give rise to acquired genetic immuni- 
ty. Therefore, inhabitants of develop- 
ing countries often have natural 
defenses against diseases that inhabi- 
tants of developed nations do not, and 
vice versa. Researchers want access to 
the genetic diversity of indigenous 
peoples to learn more about what 
genes cause these differences. But 
many people worry that companies 
will exploit indigenous peoples by 
obtaining samples for research without 
informed consent and then fail to share 
the benefits of resulting break- 
throughs. It is now recognized that 
indigenous peoples must be allowed to 
decide whether or not they will be par- 
ticipants in genetic research-. Yet can 
informed consent be given when peo- 
ple may not understand the nature, 
purpose, or potential consequences of 
genetic research and technology? In 
some cases, indigenous groups may 
consent to research but have strong 
moral objections to the industrial 
aspects of biotechnology. In particu- 
lar, many groups object to the patent- 
ing of genes, something accepul le in 
one form or another in many devel- 
oped nations including the United 
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States, Japan, and the EU (Ching 
1997). The UN Convention on Biodi- 
versity, the International Bioethics 
Committee, and the Commission on 
Human Rights have all addressed 
aspects of these concerns. 

UN Guidelines for Biotechnology 
Research 

The Biodiversity Convention, which 
took effect December 29, 1993, pro- 
vides guidelines for the relationship 
between developed and developing 
nations with regard to biotechnology 
and biotechnology research. Under tlie 
convention, developed and developing 
nations essentially agree to a trade of 
technology for access to natural 
resources (Tinker 1994). Although the 
convention primarily concerns access 
to nonhuman natural resources, the 
principle of exchanging these 
resources for technology sets a prece- 
dent for compensating donors. The 
importance of conserving biodiversity 
is relevant to the protection of human 
genetic diversity, which will be dis- 
cussed later. 

General guidelines for biotechnolo- 
gy research are addressed extensively 
by the International Bioethics Com- 
mittee (EBC), The IBC was created in 
1992 by the United Nations Educa- 
tional, Scientific, and Cultural Organi- 
zation (UNESCO), with the goal of 
drafting an international agreement on 
the protection of the human genome 
and stressing a universal! Stic approach 
to biotechnology (Lenoir 1993). The 
result is the Universal Declaration on 
the Human Genome and Human 
Rights. The declaration is scheduled to 
be UNESCO’s contribution to the cel- 
ebration of the 50th anniversary of the 
UDHR. According to the declaration, 
the human genome is pan of the “com- 
mon heritage of humanity” (Le Bris, et 
al. 1997). The declaration addresses 
aspects of research on the human 
genome, rights of researchers and sub- 
jects, duties of states toward their citi- 
zens, and international cooperation 
between developed and developing 
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nations ( http://www.eurekalert.org/E- 
Ieit/current/public_releases/deposil/un 
esco^enome.html, visited 8/26/98). 
As well as confronting many of the 
key human rights issues of biotechnol- 
ogy, the declaration also contains 
measures for implementation (Le Bris, 
et al. 1997). It calls upon states to pro- 
mote the principles it outlines through 
education and information dissemina- 
tion and by forming ethics commit- 
tees. The declaration also gives the 
IBC the task of identifying practices 
contrary to human dignity and making 
recommendations to UNESCO (http:// 
www.unesco.org/ibc/uk/gcnomc/ 
projct/index.html, visited 9/9/98). 

The rights of indigenous peoples 
are addressed in greater detail in the 
UN Draft Declaration on the Rights of 
Indigenous Peoples, drafted by a sub- 
committee of the UN Commission on 
Human Rights. 'Fhe drai’t, expected to 
be adopted by 2004, gives special pro- 
tection to the genetic resources of 
indigenous peoples and acknowledges 
their right to protect their property and 
receive compensation for property 
taken without consent (Ching 1997). 
Tlte declaration, however, protects all 
subjects, not just indigenous peoples, 
involved in biotechnology research. 
Unlike previous documents, the draft 
explicitly includes genetic resources 
to be protected as cultural property. 

The UN and the Future of 
Biotechnology 

Iviucli of the recent focus on human 
rights and biotechnology concerns 
research methods, but a growing con- 
cern is the potentially harmful uses of 
this technology. When tlte UN pro- 
claimed the Universal Declaration of 
Human Rights 50 years ago, the world 
was still reeling from World War 11, 
The atrocities committed during the 
war strongly influenced the declara- 
tion. Some of the concerns about 
biotechnology are reminiscent of 
those raised by the Nuremberg trials, 
specifically about the pursuit of a mas- 
ter nice. Other concerns focus on the 



possibilities of genetic discrimination 
and violations of the right to privacy. 

The frenzy over human cloning and 
eugenics created by the Dolly 
announcement was probably exces- 
sive. but concern is justified. Human 
cloning, although it receives more 
attention, is probably the more innocu- 
ous of the two. Often misunderstood is 
the extent to which factors ot.her than 
genes affect who we are. To put things 
in perspective, human cloning creates 
nothing more than identical twins. 
Identical twins share all the .same 
genes but have some physical and 
often many emotional and psycholog- 
ical differences. Therefore, though the 
issue of human cloning still requires 
extensive discussion and regulation, it 
is not much different from reproduc- 
tive technologies such as artificial 
insemination and in vitro fertilization. 
The fears that have been raised about 
the use of biotechnology to develop a 
master race reflect a conceim not about 
cloning, but about eugenics. 

The term eugenics, coined by sci- 
entist Francis Galton in 1883, refers to 
the idea that many human traits are 
genetic and therefore selective breed- 
ing could produce a superior human 
species (Devlin, et al, 1997). Using the 
same genetic screening and GLM 
techniques that have so many potential 
benefits, it would be possible to fix 
much more than life-threatening and 
life-impairiiTg diseases. Genes for 
height, eye color, skin color, and per- 
haps even temperament, intelligence, 
and sexual orientation could be 
manipulated to eliminate characteris- 
tics deemed undesirable by individu- 
als or groups in society (Munayyer 
1997). Aside from creating a new 
aspect to the wealth gap, based upon 
those who can and those who cannot 
afford to manufacture the perfect 
child, eugenics promi.ses to dilute the 
genetic diversity of the human species. 
It is important to keep in mind that 
changes in germ cells are inheritable. 
Therefore, it is not only the child but 
also all future generations that are 



affected. Although every parent’s 
“ideal child’’ will be different, the sim- 
ilarities between them will dull the 
gene pool over time. ITie implications 
of this go beyond lack of physical 
diversity, or even lack of psychologi- 
cal diversity, to the problems inherent 
in a lack of genetic diversity. New 
genetic combinations and genetic 
mutations are evolutionary mecha- 
nisms of survival. Simply put, eugen- 
ics would limit the ability of the 
human species to adapt. 

Human cloning and eugenics 
remain on the horizon for now, but the 
possibilities of genetic discrimination 
and invasion of privacy are more 
pressing. The mapping of the human 
genome combined with further 
advances in genetic screening have the 
potential to do more harm then good. 
Scientists may soon be able to deter- 
mine important information about a 
person before birth. Two areas in 
which potential discrimination is a 
possibility are health and intelligence. 
With genetic screening, a child’s IQ, 
susceptibility to disease, and life 
expectancy could be determined as 
easily as eye color and gender. 
Schools, employers, and insurance 
companies could all use such informa- 
tion to favor the genetically "‘gifted.” 
The possibilities for discrimination are 
significant, as are the privacy issues 
involved. Even if the government out- 
laws the use of genetic screening, it 
would be impossible to prevent sam- 
ples from being obtained and tested. 
Because almost every cell in the body 
contains a complete set of genes, a 
routine blood test could also be used 
to obtain information that individuals 
would never volunteer. 

Protection Against Genetic 
Discrimination 

The UN has begun to address some of 
these concerns. The Convention on 
Biodiversity may be seen to encom- 
pass human genetic diversity. But it is 
the Universal Declaration on the 
Human Genome and Human Rights 
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that deals with many of these topics in 
depdi. The declaration recognizes the 
need for human genetic diversity and 
the parallels to conservation of biodi- 
versity outlined in the UN Convention 
on Biodiversity. It discusses the uni- 
versal effects of biotechnology and, in 
particular, the effects of genetic reduc- 
tionisin — noting environmental, social, 
and other factors affecting human 
development (Munayyer 1997). 
Redugtionism is recognized as promot- 
ing the growing fears of, and potential 
problem.s with, genetic testing and 
GLM, and to this end eugenics is strict- 
ly regulated. The declaration also 
extends to genetics the right to freedom 
from discrimination and the right to 
privacy promised in the UDHR (Boris, 
et ai. 1997). Underlying the declara- 
tion's approach is an implied recogni- 
tion of “an intrinsic right of human bio- 
diversity" (Munayyer 1997). 

The most significant omission of 
the declaration is the failure to discuss 
the rights of future generations. In 
question is the conflict between the 
right to benefit from science and 
the right to an unaltered genome 
(Munayyer 1997). The first right is 
explicitly part of the Universal Decla- 
ration of Human Rights, while the sec- 
ond right can be derived from several 
articles of the UDHR. Article 3 recog- 
nizes the right to “life, liberty and secu- 
rity of person." Article 12 recognizes 
that “no one shall be subjected to arbi- 
trary interference witli his privacy , . . 
Article 22 recognizes the right to the 
realization of the “free development of 
his personality." Article 30 stales the 
right to be free from state or personal 
interference in a person’s rights or 
freedoms. Taken togetlier, a case can 
be made that the manipulation of a 
child’s genome beyond correcting for 
serious potential medical problems is a 
violation of the future child’s rights. 
The debate over the rights of the 
unborn child clearly mirror the abor- 
tion debate. However, as mentioned 
earlier, because of the heritability 
aspect to GLM. the rights in question 



are not just those of the child, but also 
those of his or her descendants, 

Conclusion 

In recent years the UN has begun to 
address many of the hard questions 
raised by biotechnology. Although the 
focus here has been on human rights, 
the UN has also taken steps to regulate 
other potentially harmful aspects of 
biotechnology, piirticularly potential 
damage to the ecosystem. Room for 
further regulation certainly exists but 
must be balanced carefully with fears 
of stifling the potential benefits of this 
new technology. The potential harm of 
eugenics and GLM justify continued 
suspicion of new advances in technol- 
ogy. However, rather than ban the use 
of this technology outright, the UN 
must continue to study it in order to 
develop regulations that accurately 
reflect its pros and cons. The UN must 
also continue to redefine human rights 
in terms of the evolving technology. 
Although the rights of indigenous peo- 
ples have been a focal point of early 
human rights concem.s, the Universal 
Declaration on the Human Genome 
and Human Rights accurately points 
out that biotechnology will affect all 
humanity. 
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f hal do you think of when you 
hear the phrase “human 
riglits”? Most Americans view 
human rights as something of concem 
only in other countries bm are 
unaware of what human rights are and 
wny they iire relevant in the United 
States. Human rights are the rights 
ever^'one ha.s simply because he or she 
is human. Human rights do not have to 
be earned. These fundamental rights 
belong to ail people regardless oi who 
they are or v/here they live. They are 
not given by documents or govern- 
ments, although documents help us 
define human rights, and goverrimcn- 
lal action can protect or violate human 
rights. People are equally entitled to 
human rights.. 

Human rights are universaK 
altftough there is some diversity of 
opinion about the theoretical basis for 
them. Some people think human rights 
are given by God; some people think 
we have human rights because v/c 
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have collectively agreed to abide by 
genernlly accepted prindple\ of fair- 
nes.s and justice. 

Although the idea of buninn rights 
has been around for thousands of 
ye.‘ars in the world’s many sodeiie.s, 
religions, and philosophies, the firvt 
araculatlon of a global consensus on 
human rights i.s found in the Universal 
Declaration of Human Rights 
(UDHR), adopted December 10, 
1948. by the United Nations, This dec- 
laration was prc^clauncd as a “com- 
mon standard of achieventent for all 
peoples and all nations” and is the 
basis for many regional and global 
human rights treaties, which are legal- 
ly binding, that have been developed 
in the past 50 years. Two .such treaties 
were wrliten to define many of the 
rights set out in the UDHR: the Inter- 
national Covenant on Civil and Politi- 
cal Rights and the hUernationa! 
Covenant on Economic, Social and 
Cultural Rights. With them, interna- 
tional human rights law was bom. 

Since the UDHR was adopted, the 
composition of the United Nations has 
changed and has become much more 
representative of the countries and 
perspectives of the entire world. There 
have been many international confer- 
ences held to debate, in these more 
inclusive and democratic forums, the 
universality of rights and the content 
of human rights. Over and over, the 
concept that human rights arc univer- 
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I See the Teaching Strategy 
for this anide on page 43. 



sal and belong to all of us has been 
reafrirmeb. 

Mat iUrnerkans Think About 
Human Rigliis? 

On December 10, 1997 — Human 
Rights Day — Human Rights USA, a 
human rights education initiative, 
anjiQunccd the finding?, from a nation- 
al survey emitled “Report Card on 
Uimian Rights in the USA.'’ The sur- 
vey, conducted by Peter D. Hart 
Research Associates in Washington, 
D.C., was commissioned by Human 
Rights USA to find out vvnat Arneri- 
cims know and think about human 
rights issues in the United States. 
Respondents were “average Ameri- 
cans,” from 16 to over 65 years old, 
professionals and laborers, homemak- 
ers and retirees, managers, students, 
and the unemployed, at all income and 
educational levels, mostly self- 
identified a.s white (non -Hispanic/ 
Latino) or black/African American, in 
cities, small towns, suburbs, and rural 
areas. The results were extremely 
interesting. 

Generally people did not know 
about official human rights insliu- 
ments — only 8 percent of adult 
respondents and 4 percent of teens 
could name tlie Universal Declaration 
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Human Ri^ts Report Card 



Providing young people with 
access to a quality education 

Ensuring equal ireatnicnl and pay 
for women in the workplace 

Proiccliiig the environment 
Helping people in poverty 
Combating racism and prejudice 



Providing access to affordable 
health care 



56 percent gave grades of C or worse 
(35 percent C; 13 percent D; 8 percent F) 

62 percent gave grades of C or worse 
(36 percent C; 18 percent D: 8 percent F) 

66 percent gave grades of C or worse 

(32 percent C: 22 percent D: 12 percent F) 

67 percent gave grades of C or worse 
(37 percent C; 22 percent D; 8 percent F) 

74 percent gave grades of C or worse 
(41 percent C; 22 percent D; 1 1 percent F) 

76 percent gave grades of C or worse 
(31 percent C. 27 percent D; 18 percent F) 



of Human Rights as a document that 
sets out agreed-upon human rights for 
everyone uorldw'ide. Human rights, as 
articulated in the UDHR, encompasses 
a wide range of basic civil, political, 
economic, social, and cultural rights. 
Although the United States helped 
write and strongly supported the 
UDHR 50 years ago, that broad con- 
ception of human rights is not how 
Americans typically understand 
human rights issues in the United 
Slates. 

Economic, social, and cultural 
rights are not guaranteed in the U.S. 
Constitution, and most people do not 
learn or even talk about these rights in 
school. However, the survey findings 
do indicate that there is a great deal of 
concern with economic and social jus- 
tice issues in the United Slates, and 
that sometimes these are understood as 
human rights i.ssues. The problems 
that .stand out to most people as viola- 
tions of human rights include police 
brutality, racism, discrimination 
against lesbians and gay men, poverty, 
homelessness, and hunger. 

Not surprisingly, very low-incomc 
Americans arc more likely than those 
with more money to understand pover- 
ty as a human rights violation. This 
finding v/as mirrored in focus groups 
commissioned by Human Rights 
USA. The low-income group mem- 
bers were very aware that their rights 
were being violated, that human rights 
does not only mean something that 
happens abroad in totalitarian govern- 
ments but also applies to them, and 
that something needs to be done here 
at home to address human rights prob- 
lems. But the survey showed that poor 
people were not the only ones with 
this understanding. 

A Human Rights Report Card 

A majority of people polled (52 pev- 
cent of the total, including 74 percent 
of African Americans and 56 percent 
of Latinos) said that the United States 
has a "very serious” or "fairly serious” 
human rights problem. What, then, do 



people mean when they talk about 
human rights, and what are our human 
rights problems? In response to ihe 
question "if you were giving ihe Unit- 
ed States a report card on ho > wc are 
doing” on cuiTeni social issues, the 
United States received a grade of C to 
D+ overall in the areas of access to 
quality education and affordable 
health care, treatment of women on the 
job, and environmental protection: and 
a significant majority feel we do a 
mediocre job at best on these human 
rights issues. (See chart above.) Tliree 
in four Americans said they iliought 
that if the United Stales founders came 
forward in time to the present day, 
they would be disappointed. 

Why Do the Survey? 

Human Rights USA sponsored this 
nationwide survey of Americans' atti- 
tudes toward and knowledge of local 
and national human rights issues 
because the responses to the questions 
will give community activists, educa- 
tors, and decision makers fresh infor- 
mation with which to approach local 



and national human rights problems. 
Also, in planning human rights educa- 
tion strategies, it is important to know 
to what degree Americans are unaware 
of human rights issues in the United 
States, and to what degree they are 
actually hostile. 

The survey was timely, coming a 
year before the activities and publicity 
around the 50th anniversary of the 
Universal Declaration of Human 
Rights on December 10, 1998. The 
results give educators a snapshot of 
how much education needs to be done 
and whether Americans feel this edu- 
cation is necessar)'. A future survey 
would presumably show whether aver- 
age Americans become any more 
aware of domestic human rights issues 
after the UDHR's anniversary and 
human right.s education efforts by 
Human Rights USA and organizations 
such as Amnesty Iniemational, whose 
campaign for the next year focuses on 
human rights abuses in the United 
States. 

In the United States today, there are 
mighty contradictions. Some people 
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The St. Louis Coalition for Human Rights was fonned in 1^97, with sup- 
port from Human Rights USA, to provide education about human right' 
issues in St. Louis. The coalition consists of over 50 organizations and indi- 
viduals. The Coalition’s Human Rights USA campaign to “Bring Human 
Rights Home*' includes rallies, marches, worlcsliops, conferences, protests, 
petition drives, forums, and radio and television public affairs programs — 
innovative ways co show people that human rights issues are the social jus- 
tice issues that are in our own backyards. 

The St, Louis Coalition for Human Righi.s has sponsored or participat- 
ed in numerous human righLs programs and events in the St. Louis area. For 
example, the coalition sponsors w^eekly media briefings, called the St. 
Louis Human Rights Report Card, which lesearches and brings to light 
hov; the city’s practices and policies fare on guaranteeing the human rights 
listed in various articles of the Universal Declaration of Human Rights. 
Tne coalition jointly released an important document “National Priorities 
Report: The St. Louis Story" with other local social justice and human 
rights groups. 

The coalition co-sponsors cultural events such as Esperanza, a human 
rights creation of dance movement, and public policy events such as the 
“Criminal Justice 2000: Nev/ Vision vs. the Rage to Punish" conference 
and ihc “Workers' Rights .Are Human Rights" pu’dic hearing in observa- 
tion of the Nalionai Day of Action for WelfareAVorkfaie Justice. To raise 
the awarent'ss of elected officials and promote accountability, the coalition 
initiated the development of human rights sur\'eys, which were sent to leg- 
islators to reveal their voting records and opinions on important local 
human rights issues. Anri to keep the community infonned, the coalition 
publishes and distributes a monthly calendar of human rights events and 
activities. 

Since schools ^ire an important part of the St. Louis community, the 
coalition has a school-based component to focus on more formal human 
rights education. The coalition has created a Speakers Bureau, which makes 
available speakers on local and national human rights issues. It has also 
started an education station to display and loan human rights educational 
and instnictior^al materiaisS and has conducted or sponsored human rights 
training for teachers, young people, and community-based organizations. 



have great wealth, wriiile others strug- 
gle in poverty or economic uncertain- 
ty. Some have tremendous opportuni- 
ties, while many have diminished 
choices because of persistent racism or 
other kinds of discrimination or limit- 
ed economic means. Many young peo- { 
pie in this country go to college, but 
many students can't read and are faced 
with danger or neglect in their schools 
eveiy day. Some Americans have the 
best health care in the world, but many 



in this country have no health care at 
all or no affordable care. With one of 
the world's highest standards of liv- 
ing, we also see people who are home- 
less or w'ho live in substandard hous- 
ing with no heat or clean water. It is 
" '^time for us to analyze our problems in 
a new way and to see them with a 
fresh eye so that we can move toward 
solutions. 

Human Rights USA wants people 
to use the survey as a starting point 



for, or to continue with, human rights 
education in their communities, in 
their schools and workplaces, and 
everywhere that important :.ocial jus- 
tice issues are discussed. 

The Value of Survey Results 

The survey results give accurate data 
about what Americans really know 
and tliink as opposed to the picture 
(hat politicians and the media suppose 
or report about what Americans know 
and think. The conclusion that these 
are not the same is inescapable, given 
the answers people gave. 

For example, at the height of the 
push for the Republican Party’s “Con- 
tract With America," many politicians 
pushed their agenda for less govern- 
ment action and money for social ju.s- 
tice issues. However, 54 percent of the 
people polled thought that elected 
government officials should take the 
greatest responsibility for upholding 
and protecting people’s human rights 
in the United States, with another 14 
percent volunteering that the govern- 
ment, individuals, civic and communi- 
ty groups, law enforcement, organized 
religion, businesses, and the media 
should take equal responsibility. Peo- 
ple did not seem to support the idea of 
the government abdicating its respon- 
sibility to defend people’s human 
rights in the quest for individual 
responsibility. 

Survey results contradict other 
political and budgetary choices our 
politicians have made. Many elected 
officials, supposedly representing 
their constituents’ views, worked to 
defeat a plan for comprehensive 
health-care coverage. Did they under- 
stand that ilteir efforts were contrary to 
the survey’s findings that, on average, 
Americans give tlie United Slates a D+ 
in providing affordable health care? In 
the midst of welfare reform discus- 
sions in which politicians blame low- 
income families for their poverty, do 
they know that over half of Americans 
consider poverty a human rights viola- 
tion and that when asked what groups 
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don't get fair ireaimeni in tiie United 
States, almost two-thirds of Americans 
responded that poor people arc iisuaily 
disen minated against? 

Tne surv'ey results are valuable 
because they expose the disconnection 
between what average Americans 
think on human rights issues and the 
choices that are being made in their 
name by those who represent them in 
Congress and the White House. It also 
gives us information about what peo- 
ple’s priorities are, and w'hether 
human rights education is valuable. 
Fully 87 percent of those polled agreed 
that “educating people about human 
nghts issues is necessary to ensure that 
(all people) know what their rights are 
and w'hat they can do to protect those 
rights” is a very strong or fairly strong 
reason for why we should do more in 
the United States to uphold human 
rights for all members of our society. 

When asked how fast we should 
move on human rights problems here 
in the United States, given the many 
challenges facing the country, three 
quarters (76 percent) of all adults (83 
percent of African Americans) felt we 
should put human rights near the top 
of our priorities or try to make regular 
progress on human rights problems, 
rather than move slowly or let solu- 
tions “evolve naturally.” Given this 
mandate, local, state, and national 
governments should consider and 
debate whether the laws and regula- 
tions they vote on violate people’s 
human rights and start representing 
their constituents’ concerns and priori- 
ties on these issues. School boards, 
administrators, and educators should 
respond to the urgent need for human 
rights education in schools. Civic and 
community organizations, to better 
address community concerns, should 
incorporate an understanding of 
human rights into their already- 
existing programs. Ihe media need to 
educate themselves about the human 
rights aspects of the stories they cover 
and highlight the issues that Ameri- 
cans have said they care about. ♦ 



Who Is Human Rights USA? 

Human Rights USA is a human rights education project, financially sup- 
ported by the Ford Foundation, with additional support from The Stanley 
I Foundation and West Publishing Company, a division of International 
Thomson Publishing (ITP). Human Rights USA is implemented by four 
partner organizations: Amnesty International USA Human Rights Educa- 
tors’ Network, the Center for Human Rights Education, the University of 
I .Vfinnesota Human Rights Center/Minnesota Advocates for Human Rights, 

I and Street Law, Inc. The purpose of Human Rights USA is to reach educa- 
tors, young people, social justice activists, advocates, and the general pub- 
lic to achieve a new level of awareness and understanding about the mean- 
ing, scope, and relevance of human rights in the United States and to foster 
action to guarantee the.se rights. Human Rights USA provides school-based 
and grass-roots human rights education and gives technical assistance to 
community social Justice organizations, religious groups, educators, and 
schools. Survey results, as well as other documents, information, links, and 
updates can be found on the Human Rights USA Web sde (www.hrusa.org); 
and curricula, lesson plans, teacher’s kits, training guides, UDKR “pass- 
ports.” and other materials are available at the Human Rights USA Resource 
Center (call toll-free at 1-888-HREDUC8), 



CEDAW Articulates Women's Rights i 

"In a society where the rights and potential of women are constrained, no man 1 
can be tndyfree. He may have power, but he will not have freedom. ” 

Mary Robinson, UN High Commissioner for Human Rights 

The Convention on the Elimination of All Forms of Discrimination Against 
Women (CEDAW) provides a universal definition of discrimination against 
women. The treaty’s 30 articles articulate specific rights to which all women 
are entitled, and the treaty obliges states to take concrete steps to eliminate dis- 
crimination against women. Some of the major provisions are summarized 
below. 

• CEDAW defines “discrimination against women” as “any di.stinction, exclu- 
sion or restriction made on the basis o^ sex w'hich has the effect or purpose 
of impairing or nullifying the recognition, enjoyment or exercise by women, 
irrespective of their martial status, on a basis of equality of men and women, 
of human rights and fundamental freedoms in the political, economic, social, 
cultural, civil, or any other field.” 

• Unlike other human rights treaties, CEDAW does not solely address actions 
by the state or its agencies. CEDAW obliges states to take all appropriate 
measures, including legislation, to eliminate discrimination against women 
by any person, organization, or enterprise. 

■ CEDAW allows states to take temporary special measures aimed at acceler- 
ating de facto equality between men and women. These special affirmative 
action measures are to be discontinued when the objectives of equality and 
opportunity have been achieved. 

■ States are required to suppress all forms of traffic in women and exploitation 
of prostitution. 

Source: Kathryn A. Tongue, '"CEDAW Provisions Wide-Ranging, " 
Human Rights (Summer 1998} 25.3: 15. 
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y onceptions of children’s human 
rights have taken a decisive 
«um. Children now posses.s the 
basic civil, political, economic, and 
social rights traditionally reserved for 
adults. Although human rights law 
now views children as holders of 
human rights, the developments have 
not eradicated familiar controversies. 
Indeed, children’s rights are more con- 
troversial than ever as they necessarily 
challenge how institutions and indi- 
viduals treat and view children. The 
most pressing concerns involve the 
need to debate and resolve three fun- 
damental questions: WTiat is the nature 
of children’s rights? How radical are 
the rights? How can they impact chil- 
dren living in the United States? 

The Nature of Children’s Human 
Rights 

Over 80 international legal documents 
concern the special status of individu- 
als under the age of 18, “children.” 
The cumeni international statement of 
their rights finds its most comprehen- 
sive expression in the United Nations 
Convention of the Rights of the Child 
(“convention”). This convention takes 
important steps in identifying the 
nature of children’s rights. 

Roger J. R. Levesque is an assistant 
professor in the department of crimi- 
nal justice at Indiana University in 
Bloomington. 



The convention is best understood 
in light of its aim. It seeks to give pri- 
ority to children in the adoption of 
individual countries’ polices that aim 
to bestow upon children greater rights. 
This aim is well reflected in the adop- 
tion of the convention's three guiding 
principles. First, children need special 
legal protection beyond that provided 
to adults. Second, the ideal environ- 
ment for a child’s survival and devel- 
opment is generally within a protec- 
tive and caring family .setting. Third, 
governments and private citizens, 
including parents, should respect and 
act in the best interests of children. 

The convention enumerates the 
three principles more specifically 
through several categories of rights. 
The categories are health rights 
(including adequate .standard of living, 
social security, basic survival, and 
healtli care); political and civil rights 
(including right to life, freedom of 
thought, conscience and religion, asso- 
ciation, expression, nationality, prohi- 
bition against state discrimination and 
illicit abduction, minority rights edu- 
cation, access to information, protec- 
tion from harm and exploitation); legal 
process rights (including civil and 
criminal procedural rights, prohibition 
against certain punishments, and peri- 
odic review of placements); humani- 
tai rights (protection during armed 
conflict and refugee rights); and fami- 
ly rights (parental obligations, the 
right to know and be cared for by par- 



See the Teacliing Strategy 
for this article on page 47 and the 
case study on page 33. 



ents and maintain contact with parents, 
and the basic right to a family environ- 
ment). These categories expansively 
define children’s rights under interna- 
tional law and, by doing so, require 
countries to also define and respect 
children's rights. 

The Convention's Radical 
Departures 

Children’s rights as conceived in 
human rights law have been viewed as 
revolutionary. Comparing them to the 
rights of children in the United States 
helps us understand how significant 
and revolutionary the human rights 
really are. Four examples illustrate 
how the convention is different and 
groundbreaking. 

First, the convention gives control 
of rights to children themselves rather 
than giving them to adults who care 
for children. For example, the conven- 
tion places children’s rights to rela- 
tionships in the child, rather than in the 
parent or state. Countries have the 
obligation to “respect the right of the 
child to preseiwe hi.s or her ... family 
relations” (Article 8). States further 
must respect the “right of the child ... 
to maintain personal relations and 
direct contact” with parents from 
whom the child has been separated 
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(Article 9). The Supreme Court has 
concluded the opposite and found that 
neither natural parents nor their chil- 
dren have a constitutional right to 
maintain relationships with each other. 

Second^ the convention’s visions of 
family li^ sharply differ from the 
SU^eme Court’s view of families. For 
example, the Supreme Court has 
refused to intervene in family life and 
protect what would otherwise be a 
child’s right to privacy. Cases suggest 
that, under U.S. law, altliough children 
may have rights to privacy, they have 
limited authority to exercise that right. 
The Constitution permits states to have 
children assert their claims only 
through parents. The issue may have 
been resolved differently under the 
convention because it entitles children 
to rights even when the rights are tied 
to family relationships, particularly to 
parents. For example, although the 
convention does not deal with the 
issue of abortion, it clearly aims to 
give children privacy rights (Article 
16) and decision-making authority to 
exercise those rights, commensurate 
with the child’s development (Article 
12). The potential impact of these two 
articles is likely to be revolutionary: it 
allows for the creation of an "adoles- 
cent jurisprudence” currently absent 
from U.S. law, policy making, and 
academics. 

Third, even more radical than enti- 
tling children with rights is the con- 
vention’s vision of state involvement 
in family life. The convention envi- 
sions a society that actively supports 
children and families. Tlie ideology of 
family life envisioned by the U.S. 
Constitution is one that protects fami- 
ly integrity by a principle of state non- 
interference, barring caretaker crimi- 
nal abuse or failure to realize basic 
responsibilities. Thus, if parents do not 
abuse their children, the state does not 
intervene. Under the convention, there 
arguably would be more opportunities 
for intervention in families in order to 
suppon children’s rights. 



Fourth, the convention adopts an 
approach to rights that moves beyond 
the United States’ approach. The con- 
vention aims for higher standards than 
the rights the Constitution presently 
protects. Among the children’s issues 
already addressed by the Supreme 
Court that would need to be reconsid- 
ered are the following: freedom of 
expression; freedom to seek, receive, 
and impart information; practice own 
religion: special treatment in juvenile 
penal codes, including detention of 
juveniles; education; protection from 
corporal punishment: to be heard in 
proceedings; protection from child 
abuse and neglect; housing; and asso- 
ciation and social development. The 
convention imposes duties of a posi- 
tive nature as it moves away from sim- 
ply imposing duties that can be sub- 
stantially fulfilled by government 
inaction. Admittedly, these “positive 
rights” are to be achieved more pro- 
gressively through programmatic 
implementation; compliance with the 
convention remains more than a matter 
of establisliing programs. Compliance 
means that steps have been taken to 
implement effective programs. Again, 
the convention requires countries to 
respect and ensure all of the enumerat- 
ed children’s rights. Importantly, even 
though some states in the United 
States arguably have moved toward 
ensuring children’s rights in a manner 
consistent with the convention’s aspi- 
rations, it would be difficult to con- 
clude that current state constitutional 
and legislative provisions actually 
comply with the aspirations. 

Impacting U.S. Law and Policy 

Even though children’s rights may be 
recognized, it does not necessarily fol- 
low that they will be enforced. A criti- 
cal issue, then, involves the extent to 
which the international community 
that conceived the notion of children’s 
human rights will push countries to 
accept the rights and actually imple- 
ment them. In terms of the impact on 
the United States, the extent to which 



international children’s rights can 
change the place of children in law and 
policy has been the subject of consid- 
erable controversy. Several assume lit- 
tle impact: others argue that it is a rev- 
olutionizing force. One way to under- 
stand the debate is to understand the 
two different ways international law 
may be implemented in the United 
States. The different approaches lead 
to different conclusions. 

Tlie Narrow View of Impact 

’Fhe more narrow approach to thinking 
about the impact of international law 
takes the iradJtional view of how inter- 
national law works. From this perspec- 
tive, international law binds countries 
through formal and informal ratifica- 
tion. Formal ratification involves sig- 
nature of the President upon the advice 
and consent of the Senate (U.S. Const. 
Art II. s.2 cl.2). Although that process 
seems quite simple, several limitations 
may be placed on the treaties and nar- 
row their eventual impact. First, the 
treaty must be “self-executing;” that 
is, a treaty binds domestic courts only 
if Congress has passed legislation for 
ihe specific purpose of implementing 
the treaty provisions domestically. 
Second, limitations arise to the extent 
that the treaty may conflict with exist- 
ing law. For example, if the treaty con- 
flicts with state law, then the treaty 
prevails; if it conflicts with federal 
law, the most recent provision rules; 
lastly, if the treaty conflicts with the 
Constitution, the treaty loses. Third, 
potential limitations arise when the 
ratification process results in reserva- 
tions and other devices that clarify the 
extent of the obligation the ratifying 
state views itself as undertaking. For- 
mal ratification, then, actually 
involves specific rules that result in 
relatively clear outcomes. The out- 
come that has been envisioned has 
been that the convention would have 
little impact because of the several 
limitations the United States would 
likely put into place. 
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Teen Status in Washington State Courts 



When common law was the only law, children under the 
age of 21 were considered to be "chattels," or property, 
and were accorded no rights independent of their parents. 
Parents were entitled to take all the money that their 
"children" might earn. In 1906, a court in the state of 
Washington held that a person under 21 became sub- 
servient to the authority of his parents following his dis- 
charge from the army, and they were legally entitled to 
his earnings. 

Common law allowed parents to bring an action for 
the monetary "injury” of their child that resulted from the 
child’s inability to work because of an action by a third 
party. Recovery, or the measure of damages, was limited 
to the loss of the child’s service in the workplace. The 
hiring out of children under 21 was a common practice, 
at least in Washington state, where, in 1903, the 
legislature limited the employment of minors in certain 
situations. 

Washington law firmly established the proposition 
that parents were immune from civil lawsuits initiated by 
their minor children. In Roller v. Roller, 27 Wash. 292, 
79 Pac. 188 (1905), a father was convicted of raping his 
minor daughter, but the court denied the daughter’s claim 
for civil penalties based upon the common law rule pro- 
hibiting minors from suing their parents. 

"With reference to a blood parent ... all such litigation 
seems abhorrent to the idea of family discipline, which all 
nations, rude or civilized, have so steadily indicated, and 
the privacy and mutual confidence, which should obtain 
in the household," the court said. The court continued, 
adding that, an “unkind and cruel parent may and should 
be punished at the time of the offense” by Forfeiting cus- 
tody and suffering criminal penalties, but for the minor 
who continues to live at home to bring a suit against a 
parent "appears quite contrary to good policy, Tlie courts 
should discourage such litigation." 

Another court, this one in Mississippi, said that the 
peace of society and of the families composing society 
forbids minors from appearing in court to assert their 
civil rights if those rights were taken from them by their 
parents. 

But Washington s'ate changed its legal views in 1952 
when a court decided that a child could sue a parent for 
an intentional tort as well as for negligent acts that did not 
involve parental authority. Parents were still entitled to 
custody and control of their children, however, and 



parental authority to restrain their children was well 
recognized. 

While children were not able to sue their parents for 
injurious acts until 1952, these limits on parental power 
arose from an earlier case, Heney v. Heney, 24 Wn. 20 
445, 459, 165 P 2d 684 (1946), in which a court ruled that 
it was in the state’s interest to enable minors to grow up 
to be "worthy and useful citizens.” Much earlier, in 1905, 
Washington state created a special court to deal with 
juvenile delinquents. Court jurisdiction was soon expand- 
ed to include dependent, abused, or abandoned children. 
This coun had broad authority to take children into cus- 
tody and commit them to institutions v;ithout distinguish- 
ing between offenders and dependent children. Children 
could be committed to a place of detention or confined to 
an institution until the age of majority. Legal protections 
for children were minimal at best. 

The use of menial hospitals for children was, at that 
time, rare because children were seen to be simply acting 
os children, and mental health disorders were thought to 
occur only in adults. Washington law did not really 
address juvenile mental health issues until 1949 when it 
allowed the commitment of a minor to a mental institu- 
tion by a parent witliout the minor’s consent. In 1977, the 
law was amended to increa,se due process protection for 
minors. Only children under the age of 1 3 could be com- 
mitted to a mental hospital without the children’s con- 
.sem. Children age 13 and older were given the same due 
process protections as adults. 

Washington state took steps to restore parental com- 
mitment authority in 1995. following the brutal beating 
death of a young chronic ninaway and drug addict. The 
legislature enacted the "Bocca Bill" to enable parents to 
commit their children to secure treatment facilities for 
“necessary mental health or .substance abuse. In State of 
Washington v. CPC Fairfax Hospital, No 634389-4 (June 
26, 1996), the Supreme Court of Wa.shington state, how- 
ever, ruled that, notwithstanding the law, the involuntary 
treatment of minors 13 and over in secure treatment facil- 
ities will not be pcrmilied without judicial oversight. 



The editors wish to thank the office of the attorney gener- 
al of Washington state for furnishing the information for 
this sidebar. 
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Traditional intematiomil law also 
involves the domestication of treaties 
through infomial “ratification.’* That 
process makes use of customary law. 
The legal rule regarding this form of 
law is simple: If law is customary, it is 
“pan of our law.“ However, the scope 
of this use of international law remains 
rather limited. The Supreme Court 
urges lower couns to turn to custom- 
ary law when there is no treaty and no 
controlling executive or legislative act 
or judicial decision. Yet, even the 
Court’s own use of customary interna- 
tional law remains inconsistent. In 
important children’s rights cases, for 
example, it turned to customary norms 
10 interpret the Eighth Amendment as 
prohibiting execution of a minor under 
the age of 16 only to ignore such stan- 
dards for a similar issue one year later. 
Given the conflicting outcomes of this 
use of human rights law, the general 
conclusion again is that the children’s 
convention would have little impact 
on U.S. law. 

Hie Broad View of Impact 

Modem international law accepts lim- 
itations of ratification processes and 
finds ways around limits that states 
attempt to impose on their obligations 
to the international comiriunity and 
their own citizens. These alternative 
methods actually may lead to changes 
in the United States’ approach to chil- 
dren’s rights. Three methods to cir- 
cumvent traditional limitations placed 
on the ratification process illustrate the 
potential impact of international trea- 
ties. Under this approach, the conven- 
tion could and should have more 
impact on U.S. law and policy. 

The first method deals with the use 
of executive and administrative dis- 
cretion. The rule that deals with self- 
execution of treaties has been 
designed forjudges. In theory, a non- 
seif-execution declaration does not 
apply to die executive branch of gov- 
enunent. This leaves open the issue of 
whether executive and administrative 
officials whose work is affected by 



treaties must follow the judiciary’s 
“non-self-executing” rule. Nonjudicial 
use of international standards is signif- 
icant for four major reasons. First, the 
executive branch is free to enter into 
agreements tiiat, as federal law. pre- 
vail over inconsistent state law by rea- 
son of the Supremacy Clause. Thus, 
both stales and the federal government 
would he bound by the executive 
agreement unless the federal legisla- 
ture or executive branches decided to 
enact new rules. Second, statutes and 
regulations necessarily leave consider- 
able discretion to those entrusted with 
their implementation. The practical 
result of this view suggests that thou- 
sands of national and local decision 
makers who have discretion to 
enforce, interpret, and implement laws 
could be encouraged to administer 
laws in a more progressive manner 
consistent with the convention. This 
would impact, for example, prosecu- 
toi*5, welfare officials, principals, doc- 
tors, lawyers, psychologists, and those 
who have direct impact on children. 
Third, the convention’s Article Four 
holds that “States Parties shall under- 
take all appropriate legislative, admin- 
istrative, and other measures, for the 
implementation of the rights recog- 
nized in this Convention” (emphasis 
added). The convention’s ovm lan- 
guage, then, mandates the use of alter- 
native methods. Lastly, the convention 
places obligations on private parties. 
Admittedly, the link between interna- 
tional treaties and private parties is not 
necessarily direct, but the convention 
requires countries to place obligations 
on private pasties, and modem interna- 
tional law increasingly creates meth- 
ods to hold private parties account- 
able. ImportarUly, in some instances, 
governments must recognize chil- 
dren’s rights directly and play down 
the traditional role caretakers have in 
controlling children’s legal rights. 

The second method to circumvent 
attempts to define narrowly the United 
States’ obligations is to recognize an 
imponant development in human 



rights law — the focus on monitoring. 
The United States, like all other ratify- 
ing parties, cannot avoid the obliga- 
tion to publicize, report on, and moni- 
tor the enforcement, and failures of 
enforcement, of all rights found in the 
convention (Articles 42 & 44§6). In 
this regard, ratification necessarily 
3pens the United States to domestic 
and international scrutiny based on 
greed international norms. The power 
of the global community derives from 
a surfrrisingly broad base. Formal 
quasi-govemmental organizations 
with a global reach, such as the World 
Bank, tremendously impact the lives 
of families and children. Likewise, 
nongovernmental organizations force- 
fully mobilize interest in children’s 
human rights. International profes- 
sional organizations also play impor- 
tant roles in that they help discover, 
define, and influence the public reac- 
tion to social issues. Lastly, private 
citizens increasingly fonn local social 
movements that ultimately have glob- 
al repercussions; the reach and 
activism of the Children’s Defense 
Fund provides a powerful case in 
point. Thus, although a cooperative 
and educational approach to enforcing 
international law may seem to be a 
rather v/eak and unsophisticated 
method of enforcement, it is a major 
weapon in the struggle to ensure 
human rights. Human rights treaties 
seemingly function best indirectly, 
through pushing, prodding, and even 
embarrassing states that fail to take 
steps to guarantee the proper imple- 
mentation of rights. 

The third method to circumvent 
limitations set in the ratification 
process deals more directly with the 
nature of those limitations as applied 
to international obligations. Reserva- 
tions and other limiting additions to 
treaties do not affect the aeaty in 
terms of obligations to foreign parties. 
This is critical for two reasons. First, 
states that are parties to the convention 
must act in “good faith” and imple- 
ment its core values and standards, an 
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obligation that arises with any ratirica- 
tion. Second, human rights are erga 
omnes: all states, all world citizens, 
have an interest in their recognition 
and enforcement. This point is of sig- 
nificance in that the interest goes 
beyond making rights judicially 
enforceable; rights aie to be enforced 
and recognized in other arenas of law 
making. Thus, although the black let- 
ter obligations set forth in tlie conven- 
tion may not impose direct obligations 
on the United States or subject it to 
foreign jurisdictions, the rights enu- 
merated in the convention are, 
nonetheless, rights that countries now 
view as those in which every state and 
world citizen has an interest in recog- 
nizing and enforcing. It would be 
unwise to discount the power of such 
rights. a.s reflected by calls to enact 
treaties that would have universal 
jurisdiction and reach rights violators 
essentially anywhere in the w'orid. 



Conclusion 

The convention was meant to be, and 
undoubtedly is, a milestone in a global 
strategy that aims to change our atti- 
tudes toward children and families. 
The convention urges us to rethink 
cuTient policies marked by contradict- 
ing visions about the proper role of 
children's voices, parents’ authority 
and obligations, and state’s responsi- 
bilities in matters concerning children. 
That fundamental mandate is the most 
critical contribution the convention 
offers those interested in changing the 
place children occupy in our society. 
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Education is an important ele- 
ment in the struggle for human 
rights. It the means to help our 
children and people rediscover 
their identity and thereby increa.u' 
.self-respect. Education is our pass- 
port to the future, for tomorrow 
belongs to the people who prepare 
for it today. " 

Malcolm X. 192S-65 
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Human R^its and the Law — ^Terms to Know 



VOL. 



Throughout Update on Law-Related Education, you have been introduced to terms related to 
human rights and the law. Match each item in Column A by writing the letter of the item on 
the line by the definition in Column B, 



Column A 



Column B 



a. 


covenant 


1. 


b. 


humanitarian law 




c. 


International Bill 
of Rights 


2. 


d. 


civil and political 


3. 




rights 


e. 


signatory states 




f. 


inalienable rights 


4. 


g- 


social and economic 


5. 


rights 


h. 


ratification 


6. 


i. 


codification 


7. 


j- 


Convention on the 
Rights of the Child 





8 . 

9. 

10 . 



the process by which the legislative body of a 
state confirms a government’s action in signing 
a treaty 

citizens’ rights to freedom to worship, to 
express themselves, to vote, and to have access 
to information 

established a full range of civil, cultural, 
economic, social, and political rights 
for children 

a binding agreement between states; also called 
a convention and treaty 

the international rules that establish the rights 
of combatants and noncombatants in war 

people’s right to food, shelter, and health care, 
for example 

the combination of the Universal Declaration 
of Human Rights, the International Covenant 
on Civil and Political Rights, and the Interna- 
tional Covenant on Economic, Social and 
Cultural Rights 

rights* that bedong to every person and cannot 
be taken away under any circumstances 

the process of bringing customary international 
law to written form 

countries that have signed a treaty, convention, 
or covenant 



See answers on page 63, 
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Why Guttural Life Still Matters 
to Human Rights Law 

Current world situations reveal more than rights abuses and 
challenges to human rights. They also reveal cultures in 
conflict. Cultural conflicts are exemplified by the frequen- 
cy witli which countries are accused of violating human 
rights and, just as importantly, the resistance to ratifying 
and embracing key human rights treaties. The legitimacy of 
resisting international human rights may be controversial, 
but it is difficult to dispute tliat the resistance does not arise 
from perceptions of how the world should be and the place 
of individuals within that world. In essence, resistan : to 
human rights principles derives from cultural .views of life. 

The Nature of Debates 

Conflict and resistance to the imposition of foreign ways of 
life always have plagued human rights law. The stancej 
tends to be framed in terms of the need to seek either a uni- \ 
versal or relative standard of how countries should treat 
their citizens and how people should treat one another. FoT‘ 
example, universalist.s propose that univensalism only deals 
with a small core of violations and leaves intact legitimate 
cultural practices. Relativists argue that leaving legitimate 
practices intact may require also leaving intact a small core 
of violations and, more importantly, that those violations 
are not necessarily violations of human rights as conceived 
by the host culture. As they approach human rights, univer- 
.saJists examine how other societies already possess basic 
human rights that simply need further e.xpression or rein- 
terpretation. By doing so, universalists generally champion 
a positivist approach suggesting that any bia.ses found in the 
dominant human rights paradigm may be tempered by 
empirical research, which will confirm the universality of 
core human rights. Relativists, on the other hand, affirm 
that universal trutlis actually vary among societies and that 
positivistic, empirical paradigms fail to uncover truths 
obvious to other societies. Universalists argue that human 
rights demand changes in cultural practices, while rela- 

I ^ — 1 

I "The defense of human rii^hts is u civur paih lonvrd ihc j 
unifivaiion of people ... and ... the relief of suffering. " | 

Andrei Sakharov. J02I-S9 | 

1 



tivists argue ihat the structure of modem human rights rec- 
ognizes the need to respect tradition and cultural practices. 
Relativists also frequently argue that the world benefits 
from diversity. They argue that differences in need of reme- 
dies have arisen from Western colonialism and exploitation 
that require special measures and extra protections. In addi- 
tion to these different approaches, the debate often offers a 
very different view of individuals. Universalists argue that 
people are autonomous individuals whose rights are to be 
respected because of their individuality; relativists argue 
that people are understandable only in contexts, and their 
contexts may require respect just as much as their alleged 
individuality. The differences are numerous and extend in 
numerous directions. Bluntly stated, however, the debate 
tends to be framed in terms of respect for Western individ- 
ualism with its focus on civil and political rights or respect 
for non-Westem collectivism with its concern for social 
and economic rights. All of these concerns are nov/ framed 
in terms of the need for more respect for the dominant val- 
ues espoused by the North, industrialized countries or for 
those from the South, developing countries. 

The Need to Recognize Changing World Conditions 

Holding to either extreme of debates about universalism and 
relativism ignores several realities. Western norms of indi- 
viduality and morality arc as diverse as norms found in non- 
Westem cultures. Characterizations of the West as the bas- 
tion of individualism are somewhat misleading. Several 
point to the tendencies that pull autonomous people back 
from their isolation into social communion. Likewise, con- 
ceptions of Western rights do not focus solely on autonomy. 
The United States ha.s extensive social and economic rights, 
such as welfare, social security, Medicare, student loans, 
and tax breaks to wealthy individuals. Likewise, many in the 
West are critical of liberal individualism: Feminist writers 
have emphasized the prevalence and importance of commu- 
nalism, both in interpersonal relations and civil society. 

Even though human righl.s language may derive from 
Western sources, it no longer remains solely Western. In 
fact, such a wide range of human rights concepts have been 
invoked tha particular culture or political group can 
claim that it . mderstanding and inteiprctation of those 

continued on page 30 
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Human Rights and tiie Necessity 
for Cultural Change 

Many critics of the concept of human rights argue that it 
undermines indigenous cultures, especially in the underde- 
veloped world (Cobbah 1987, Pollis and Schwab 1980, 
Rentoln 19!'"'' ' agree thaUthe concept of human rights 
often undermines cultures. Culture rupture is often a neces- 
sary aspect of the entrenchment of respect for human rights. 
Culture is not of absolute ethical value; if certain aspects of 
particular cultures change because citizens prefer to focus 
on human rights, then that is a perfectly acceptable price to 
pay. 

Human rights are rights held by the individual, without 
regard to status or position, merely because she or he is 
human. In principle, all human beings hold human rights 
equally. Tnese rights are claims against the state that do not 
depend on duties to the state. They are also claims that the 
individual can make against society as a whole. Society, 
however, may have cultural preconceptions that certain 
types of individuals ought not to be entitled to such rights. 
Thus, culture and human rights come into conflict. The 
concept of cultural relativism recognizes this but does not 
consider the possibility that, in such instance.s, perhaps the 
better path to choose is to change the culture in order to pro- 
mote human rights. 

Cultural relativism is a method of social analysis that 
stresses the importance of regarding social and cultural 
phenomena from the “perceptive of participants in or 
adherents of a given culture” (Bidney 1968). Relativism 
assumes that there is no one culture whose customs and 
beliefs dominate all others in a moral sense. Relativism is a 
necessary corrective to ethical elhnocentrism. But it is now 
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sometimes taken to such an extreme that any outsider’s dis- 
cussions of local violations of human rights are criticized as 
forms of ideological imperialism. 

Cultural Absolutisni 

In effect, this extreme position advocates not cultural rela- 
tivism but cultural absolutism (Howard 1995). Cultural 
absolutists posit particular cultures as of absolute moral 
value, more valuable than any universal principle of justice. 
In the left-right/North-South debate that permeates today’s 
ideological exchanges, cultural absolutists specifically 
argue that culture is of more importance than the interna- 
tionally accepted principles of human rights. 

Cultural absolutists argue that human rights violate 
indigenous cultures because they are Western in origin. But 
the origins of any idea, including human rights, do not limit 
its applicability. The concept of human rights arose in the 
West largely in reaction to the overwhelming power of the 
absolutist state; in the Third World today, states also pos- 
sess enormous power against which citizens need to be pro- 
tected. As societies change, so ideals of social Justice 
change. 

Cultures are not unchanging aspects of social life, 
ordained forever to be static. Cultures change as a result of 
structural change: secularism, urbanization, and industrial- 
ism are among the chief causes of cultural change both in 
the West since the 18th century and in the underdeveloped 
world today (Howard 1986), Cultures can also be manipu- 
lated by political or social spokespersons in their own inter- 
ests. jCulturalism is frequently an argument that is used to 
“cover” political repression, as when Kenyan President 
Daniel arap Moi told a female environmental activist not to 
criticize his policies because it is “against African tradi- 
tion” for women to speak up in public. 

— - >.This does not mean that all aspects of cultr must nec- 
essarily be ruptured in order for human i ^:ts to be 
entrenched. Many aspects of culture, such as kinship pat- 
terns and art or ritual, have nothing to do with human rights 
and can safely be preserved, even enhanced, when rights- 
abusive practices are corrected. Many aspects of public 
morality are similarly not matters of human rights. The 
proper degree of respect one should show to one’s elders 

continued on page 31 
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guarantees is exclusively the fundamental one. In addition, 
numerous indicators suggest that a new transnational legal 
culture is developing. That trend is witnessed, for example, 
in the new wave of national constitutions that incorporate 
international law into domestic law and judicial practice. 

Societies are no longer insular entities. It would be naive 
to ignore the wide variety of external forces that influence 
countries and societies. The theory and practice of interna- 
tional relations now focus on individuals, groups, institu- 
tions, and transnational actors that exert different pressures 
on local, national, and international governments. For 
example, political boundaries lose much of their former sig- 
nificance in the current international economic order. The 
result is that economic and cultural forces inevitably impact 
interpersonal relations. 

Human rights challenge all cultures. Although several 
focus on Western effort? to impose Western values on the 
South, it is important to note that several also notice the 
failure of Western countries to take certain human rights 
more seriously. Countries from the North resist rights that 
infringe on their own cultural values. For example, the 
United States, arguably the most “Western" and imperialis- 
tic country, generally remains hostile to the human rights 
movement as articulated by recent international develop- 
ments. The resistance, although couched in terms of nation- 
al sovereignty, still deals with the domestic application of 
foreign principles and visions of humanity. Human rights, 
then, are intentionally imperialistic and theii ideals funda- 
mentally challenge the internal workings of all cultures. 

Why Culture Still Matters 

Culture matters for numerous reasons, as highlighted by a , 
cultural view of human rights and its implementation. A ^ 
cultural perspective leads to the conclusion that attempts to 
address human rights violations must consider the impact of 
abolishing problematic customs and practices, even prac- 
tices not perceived as overtly problematic. For example, 
ending certain practices may mean ending a practicing 
group’s existing culture, since cultures construct questioned 
practices as central to cultural conceptions of human devel- 
opment, cultural participation, and cultural life. Iviuch as 
several propose, human rights hold the potential to erase 
cultural diversity. 

Individuals only live through their cultures. The import 
of this maxim is that defining and realizing the rights and 
duties of human beings and groups toward one another can 
only be had once individuals possess and exercise the right 
to live in terms of their own traditions, practices, and gen- 
eral way of life. That recognition is fundamental to human 
rights law, which places a high respect for cultural rights, 
which it protects in terms of both individual and cultural 
sovereignty. Human rights must take into full account indi- 
viduals as membem of their social groups. 



Local implementation remains necessary for human 
rights law to gain and maintain legitimacy. That is, to be 
effective, human rights must re^^h cultural and individual 
consciousness, an often ignored reality in the implementa- 
tion of international principles. This proposition suggests a 
need to focus on various levels of intervention that allow for 
different interpretations and applications of human rights 
principles. The proposition also reveals a need to focus on 
understanding legal reforms and how cultures resist 
challenges. 

An understanding of cultural life helps address the three 
major criticisms against the use of international law. The 
first criticism is that international law is plagued with ambi- 
guity, creating ample opportunity for differing interpreta- 
tions and manipulations of those laws. Second, internation- 
al human rights law does not have a strong international 
enforcement mechanism to regulate countries’ implementa- 
tion, and that failure invites coiruption and nonadherencc. 
Third, international human rights law often fails to over- 
come allegiances to ancient traditions and customs and runs 
the danger of replacing one form of dominance with anoth- 
er. Understanding cultural practices leads to a better under- 
standing of how norms discriminate against certain individ- 
uals and how international human rights law may gain legit- 
imacy and adherence. 

Tlie Need to Refirame Debates 

Existing debates frame discussion of human rights in a way 
that hampers meaningful reform. Tlie tensions and concep- 
tions of cultural life and of cultural rights make more press- 
ing the need to consider ways in which human rights ideals 
may be internalized and legitimized in various cultures. A 
cultural view of the debates makes manifest one important 
issue. Although the debates take place on the more general 
level of the status of rights and their universal application, 
the need to remain at that level of discussion is not self- 
evident. Presumably, and perhaps more fruitfully, the 
debates could as well take place on a level of substance and 
interpretation of the rights themselves, such as a right to 
protection from certain forms of violence (e.g., protection 
from sexual exploitation, the death penalty, domestic vio- 
lence). The focus on specific forms of violence makes one 
realize why culture still matters. In spite of global changes 
that erase many cultural boundaries, cultural life still large- 
ly defines the nature and experience of violence; cultural 
life also determines the protections offered and the avail- 
able sources of prevention. A quick look at tlie experiences 
of violence within U.S. society makes us realize how vio- 
lence is embedded in cultural practices. The extent to which 
the United States resists international human rights princi- 
ples highlights even more how human rights themselves are 
culturally contentious and culturally rooted. ♦ 
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and the proper norms of generosity and hospitality are cul- 
tural matters that are not human rights issues. The apparent 
Western overemphasis on work at the expense of family is 
also a cultural practice that non- Western societies can avoid 
without violating human rights. Many other such matters, 
such as whether criminal punishment should be by restitu- 
tion or imprisonment, can be resolved without violating 
international human rights norms. 

Weak Cuiturai Relativism 

Jack Donnelly argues that “weak" cultural relativism is 
sometimes an appropriate responvSe to human rights viola- 
tions. Weak cultural relativism would “allow occasional 
and strictly limited local variations and exceptions to 
human rights," while recognizing “a comprehensive set of 
prima facie universal human rights” (Donnelly 1989). This 
is an appropriate position if the violation of a human right 
is truly a cultural practice that no political authority and no 
socially dominant group initiates or defends. Consider the 
case of female genital mutilations in Africa and elsewhere. 
Governments do not promote these violations; indeed, 
through education about their detrimental health conse- 
quences, they try to stop them. Nevertheless there is strong 
popular sentiment in favor of the operations among women 
as well as (if not more so than) men (Slack 1988), although 
more and more African feminists now oppose these mutila- 
tions. Similarly, child betrothal (engaging small children to 
be married), officially a violation of international human 
rights norms, is popularly accepted in some cultures 
(Howard 1986), although again in Africa, many feminists 
oppose such betrothals. And certain forms of freedom of 
speech, such as blasphemy and pornography, are deeply 
offensive to popular sentiment in many cultures, whether or 
not the government permits or prohibits them. 

Although a weak cultural relativist stance is appropriate 
in some instances as a protection of custom against interna- 
tional human rights normsYto implement human rights does 
mean that certain cultural practices must be ruptur^ One 
obvious example is the universal subordination of women 
as a group to men as a group, backed up by men's collec- 
tive economic, political, and physical power over women. 
If women have achieved greater access to human rights in 
North America since the second wave of femirdsm began 
about 1970, it is largely because they have challenged cul- 
tural stereotypes of how they ought to behave. Feminist 
activists no longer believe that women ought to be deferen- 
tial to men or wives subordinate to their husbands. Nor do 
they any longer hold to the almost universal cultural belief 
that worn n’s divinely ordained purpose in life is to bear 
children. Feminists in other parts of the world, such as India 
or Africa, are making similar challenges to their cultures in 
the process of asserting their rights. (On women’s rights as 
human rights, see Bunch 1990 and Eisler 1987). 



Another area of culture that impedes human rights is 
social and religious attitudes toward homosexuality. Very 
few slates in the United Slates protect homosexuals against 
discrimination in areas such as employment or housing, and 
there is still a debate about whether homosexuals should be 
allowed in the military. Other Western countries, such as 
Canada, allow homosexuals in the military and provide 
comprehensive human rights protection in housing, educa- 
tion, and employment, but they still do not accept gay mar- 
riages. Strong cultural beliefs about the importance of the 
family and strong religious beliefs about the holiness of 
matrimony between a man and a woman make it difficult 
for homosexuals to obtain the full range of human rights. 
Cultural change — indeed cultural rupture — has been occur- 
ring in the Western world and will have to occur elsewhere 
before homosexuals obtain all the ’mman rights protections 
they seek. 

Atjguments Against Human Rights 

Many critics find human rights to be overly individualistic; 
these critics point to the selfish materialism tliey see in 
Western (North American) society as evidence tiiat human 
rights destroy both cultures and communities. But the indi- 
vidualism of Western society reflects not protection but 
neglect of human rights, especially economic rights 
(Howard 1995). In the United Slates, certain economic 
rights are regarded as culturally inappropriate. A deeply 
ingrained belief exists that eveiyone ought to be able to 
care for himself or herself and his or her family. Since the 
United Slates is, or was, the so-called land of opportunity, 
at least for white people, anyone who lives in poverty is 
personally responsible for his or her being in that state. 
Thus the United States has the worst record of provision of 
economic rights of any major Western democratic state. 
The right to health is not acknowledged, nor is the right to 
housing or food. Before such rights are acknowledged and 
provided in the United States, the cultural belief in the 
virtues of hard work and pulling oneself up by one’s boot- 
straps will have to be replaced by a more collectivist vision 
of social responsibility. The culturally ingrained belief that 
African Americans are inferior people not deserv'ing of the 
respect and concern of whites will also need to be ruptured. 

Critics of human rights sometimes argue that cultures 
are so different that there is no possibility of shared mean- 
ings about social justice evolving across cultural barriers. 
The many voices of talk about rights preclude any kind of 
consensus. The ‘very possibility of debate is rejected. 
Indeed, debate, the idea that people holding initially oppos- 
ing views can persuade each other of their position through 
logic and reason, is rejected as a form of thought typical of 
rationalist and competitive Western society. Western 
thought, it is argued, silences the oppressed. Yet it is pre- 
cisely the central human rights premises of freedom of 
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speech, press, and assembly that over the world permit the 
silenced to gain a social voice. Human rights undermine 
constricting status-based categorizations of human beings: 
they permit people from degraded social groups to demand 
social change. Rational discourse about human rights per- 
mits degraded workers, peasants, untouchables, women, 
homosexuals, and members of minority groups to articulate 
and consider alternative social arrangements than those that 
currently oppress them {for a similar point of view, sec 
Teson 1985). 

Human rights are “inauthentic” in many culture.s because 
they challenge the ingrained privileges of the ruling classes, 
the wealthy, the Brahmin, the patriarch, the heterosexual, or 
the member of a privileged ethnic or religious group. The 
purpose of human rights is precisely to change many cul- 
turally ingrained habits and customs that violate the dignity 
of the individual. Rather than apologizii.^. that human rights 
challenge cultural norms in many societies, including our 
own, we should celebrate that fact. 
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V^i U.S. Halt Executions? 

‘fWje should mark sharply the far too rmmy places 
where implementation of the international law of human 
rights' is still tragically wanting. Much remains to he 
achieved. ” 

Jerome J. Shestack, President, 

American Bar Associution, 1997-98 

The United Nations Special Rapporteur on Extrajudicial, 
Summary or Arbitrary Executions issued a report recom- 
mending that the United States stop executions until it 
can ensure that death penalty cases are administered fair- 
ly and impartially, in accordance with due process. 

The repon, released in April 1998, contains tlie find- 
ings of the Special Rapporteur Bacre Waly Ndiaye 
(Senegal) following a visit to the United States to inves- 
tigate allegations that the guarantees on the death penal- 
ty are not being fully observed in the United States. 

During his mission, Ndiaye met with federal officials 
and visited several states, victims' families, and repre- 
sentatives of nongovernmental organizations, as v.'eil as 
death row inmates. In his subsequent report to the UN 
Commission on Human Rights, the Special Rapporteui* 
stated that the increase in the use of the death penalty in 
the United States runs counter to the international trend 
toward decreasing the number of offenses punishable by 
death and decisions in many countries around tlic world 
to abolish the death penally. 

The report notes that the small percentage of defen- 
dants who receive a death sentence in the United States 
are not necessarily those who commit the most heinous 
crimes and that many factors other than the crime itself, 
including race and economic status of vir ■ 'tis and defen- 
dants, appear to influence the imposition of the death 
sentence. Those who are able to afford expert legal rep- 
resentation are also less likely to be sentenced to death 
than those who cannot. 

Following the Rapporteur’s investigation, the UN 
Commission on Human Rights adopted a resolution that 
calls upon countries that still authorize the death penalty 
“progressively to restrict the number of offenses for 
which the death penalty may be imposed” and to “con- 
sider suspending executions with a view toward abolish- 
ing capital punishment." 

Source: ' United Nations Special Rapporteur Calls Upon Unit- 
ed States to Halt Executions, " Human Rights (Summer 1998) 
2SJ: 12-13, 
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Update on the Courts 



Case Study: AntHoitering Laws 

Chicago V. Morales 

Docket No. 97-1121 (argued December 12, 1998) 



Adapted from Preview of United Stales Supreme 
Court Cases, no. 3 (November 20, 1998): 123-26. 



Petitioners: City of Chicago 
Respondent: Jesus Morales, ei al. 

Police may not arrest people until they 
have comrniued, or are suspected of 
committing, a crime. So, in 1992, the 
Chicago city council responded to an 
alarming increase in street gang activ- 
ity by passing an ordinance that made 
loitering by gang members a criminal 
offense. Police were thereby allowed 
to order people whom they believed to 
be gang members to disperse and 
leave any given area. Anyone failing 
to obey the order w»as subject to up to 
six months in jaii, $500 in fines, 
and/or 120 hours of community ser- 
vice. Chicago claimed that the vio- 
lence. drug dealing, and vandalism 
associated with gang activity intimi- 
dated law-abiding citizens to .such an 
extent that people were afraid to walk 
on their own sidewalks. 

FACTS 

After receiving a politically significant 
namber of complaints from Chicago 
voters that gang members, when con- 
fronted by police, ceased any criminaJ 
activity and stood around not doing 
anything until the autiiorities went 
away, the city council concluded that 
even when loitering, gangs frightened 
residents by their intimidating pres- 
ence. Regulations governing enforce- 
ment of the ordinance allowed its use 
only in areas where gang presence had 
a demonstrable effect on activities of 
law-abiding persons in the surround- 
ing community. Gangs were to be 
identified on the basis of surveillance 



(they often wore distinctive gang col- 
ors or symbols), witness interviev/s, 
and tips by informants. Wlien con- 
fronted. individual gang members 
were as likely as not to admit their 
affiliation. 

llie d licnged ordinance reads: 
'‘Whenever a police officer observes a 
person he reasonably believes to be a 
criminal street gang member loitering 
in any public place with one or more 
other persons, he shall order all such 
persons to disperse and remove them- 
selves from the area. Any person who 
doss not promptly obey such an order 
is in violation of [this law].” Loitering 
was defined as “to remain in one place 
with no apparent purpose.” Bystanders 
rounded up during the course of 
enforcement of the anti-loitering ordi- 
nance were to be freed upon a showing 
that they were not members of a gang. 
In the incident involving Morales, the 
arresting officer reported seeing him 
loitering with six people believed to be 
gang members. The officer ordered 
them to move on, but wherrthe officer 
came back a few minutes later, they 
were still there. The officer then 
arrested them. 

A host of court challenges fol- 
lowed. By 1995, after about 45,000 
move-on orders were issued and 
almost as many arrests made — and 
after various contradictory rulings 
were delivered by lower court 
judges — the Illinois Appellate Court 
declared that the ordinance was 
unconstitutional. Tlie second-highest 



See the article on page 22 and the 
Teaching Strategy on page 47, 



court in the stale ruled tltat the chal- 
lenged law infringed on the constitu- 
tionai right of assembl y by giving 
police the power to disperse anyone 
who associated with gang members in 
public. The court also held that the 
ordinance was vague and seemed to be 
a “transparent attempt” to circumvent 
the requirement that probable cause be 
shown prior to an arrest. The city 
appealed, but the Illinois Supreme 
Court affirmed the appellate court's 
decision. In its decision, the state's 
highest court said that the stricken law 
was impermissibly vague and failed to 
give people fair notice of what con- 
duct is prohibited. As used by the city 
of Chicago, the term "loitering ... is 
inadequate to inform a citizen of its 
criminal implications.” The court also 
said that relying on a police officer's 
belief that a person is a gang member 
called for a subjective evaluation and 
gave police too much leeway in decid- 
ing whether a suspect's conduct vio- 
lated the ordinance. The freedom to 
loiter, the couit continued, is protected 
as “one of the amenities of American 
life.” 

ARGUMENIS 

Now before the Supreme Court, the 
city has argued that a disorderly col- 
lection of persons who are probably 
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members of a gang and flagrantly dis- 
play that fact to the public intimidates 
area residents, detracts from propen y 
values, and destabilizes communities. 
In addition, giving police the power to 
arrest loitering gang members helps 
address civil disorder and potentially 
prevents other crimes. 

The ordinance does not infringe the 
right of association because it is 
directed only at loitering, defined as 
"remaining in any one place with no 
apparent purpose.” The ordinance i.s 
not at all vague, the city contends, 
because everyone understands what it 
means when the police give the order 
to “move along.” Under the ordinance, 
no arrest should be made until there is 
first a police order and then a refusal 
to comply with it — people are told 
exactly what they must do to avoid 
arrest. And, the city says, the law vio- 
lates no constitutional right because 
there is not a given that people have a 
right to loiter. It follows, then, accord- 
ing to Chicago, that the ordinance 
needs only to be rationally related to a 
legitimate government interest to be 
constitutional. Expanding upon this 
line of reasoning, the ordinance passes 
muster: it applies only to gang mem- 
bers, and even they can loiter alone. 
They can also loiter with others as 
long as they move along when ordered 
to do so. Chicago noted that the ordi- 
nance was effective. During 1995, the 
last year in which it was enforced, 
gang-related homicide fell by 26 per- 
cent, a considerably steeper drop than 
the 9 percent reduction in the overall 
homicide rate that year. The following 
year, without the ordinance, the over- 
all homicide rate was down 4 per- 
cent — but the gang-related rate was up 
7 percent. Further, 92 percent of gang- 
related homicides were committed out 
in the open, where an anti-loitering 
lav.' might have prevented these occur- 
rences. If fewer gang members arc 
permitted to loiter in public, where 
they constitute an inviting target for 
their rivals, fewer of them — and inno- 



cent people — will be shot, ihe cily 
said. 

On the other side of the coin. 
Morales’ attorneys contend that the 
city’s ordinance cannot be reconciled 
with the constitutional right to free- 
dom of movement and association. 
They said that the loitering law fails to 
provide a .standard by which people 
may measure their conduct to conform 
with what is legal. The ordinance also 
is overly sweeping and arbitrary 
becau.se it permits immediate incarcer- 
ation of people suspected of being 
gang members — not for what they 
have done but for who they are. The 
law makes it a crime to look suspi- 
cious, according to Morales. 

Defendants also argue that the ordi- 
nance places an unconstitutional bur- 
den on their right to free movement in 
public places as. they say, is embodied 
within the guarantee of due process 
(Fifth Amendment). Accordingly, the 
city is required to meet the demanding 
“strict scrutiny” test, which means that 
Chicago must demonstrate that the 
ordinance is the least restrictive means 
possible of advancing a compelling 
state interest. 



SIGNIFICANCE 

This case presents a challenge to a 
widely applied ordinance used by a 
major city to counter a serious prob- 
lem. The Court’s determination on the 
conslilulionaliiy of that ordinance will 
provide communities throughout the 
nation with a ruling on the legality of 
a major weapon for combating the 
spread of gang-related crimes. If 
upheld, this type of law could have a 
substantial impact on persons who 
congregate in public for otherwise 
legal purposes — if a supposed gang 
member happened to be loitering near- 
by, for instance. This is a classic case 
of the polarization between the state’s 
need for law enforcement and an indi- 
vidual’s rights. 



Universal Declaration of Human Rights 

"I believe fhat are here to make the world a little more civilized — that 
there is something unique for all of us to do, that each of us has some mis- 
sion which U'6^ alone can fulfill in accepting our own personal responsibili- 
ty for the Universal Declaration of Human Rights. This wonderful declara- 
tion does not just apply to governments but to each and every one of us. 
Atrocities done to men. women, and children diminish us all, and we are all 
responsible for working to change society at home and abroad, to promote 
the values and ideas enshrined in the declaration. " 

Mary Lawlor 
Director 

Amnesty International Ireland 
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Case Study: Fifth Amendment 

Mitchell V. U.S. 

Doc! et No. 97*7541 (argued December 9, 1998) 

Petitioners: Amanda Mitchell Adapted from Preview of United States Supreme 

Respondent: United States of America ^ (November 20. 1998): 133-36. 



The Fifth Amendment states that "no 
person ... shall be compelled in any 
criminal case to be a witness against 
hiniself/’ That is clear enough. It gives 
people the right to refuse to answer 
questions that would incriminate 
themselves. This constitutional provi- 
sion also prohibits the government or a 
court from penalizing defendants for 
invoicing the Fifth Amendment privi- 
lege during trial. 

What is unclear, as a rights issue, is 
how far this privilege extends. If 
defendants plead guilty at their trial, 
for example, may they still use the 
Fifth Amendment to remain silent at 
their sentencing hearings? Wltat is or 
is not admitted during sentencing can 
mean the dirierence between proba- 
tion and years in prison. 

FACTS 

Amanda Mitchell was indicted for 
selling five “or more” kilograms of 
cocaine, sometimes within i.OOO feet 
of a school. If convicted of peddling 
between five and 15 kilos of cocaine, 
Mitchell would have to serve a mandr 
tory minimum sentence under federal 
law of 10 years in prison. But if she 
sold more than 15 kilos or had a role in 
distributing a greater amount of the 
drug, her sentence could be upped to 
life. 

Mitchell entered a plea of guilty but 
in doing so reserved the right to con- 
test the amount of cocaine she distrib- 
uted. The judge accepted the guilty 
plea and told her that the specific 
quantity of drugs she was charged 
with .selling would be detemiincd at 
sentencing; he also told her that she 
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had waived her Fifth Amendment 
rights by pleading guilty. Mitchell was 
facing a rather complex range of pun- 
ishments: a mandatory minimum of 10 
years, a maximum of life, a $10 mil- 
lion fine, a mandatory minimum of six 
years to a lifetime of supervised 
release, and/or a $200 fine. 

Several of Mitchell’s codefen- 
dants — ^using a plea-bargain arrange- 
ment that she did not or could not 
use — implicated her in the distribution 
network. They said that she was a reg- 
ular courier of cocaine, carrying about 
two ounces a day, two days a week 
during an unspecified time Trame. 
Apparently, some of her accusers 
knew of her activities at some times 
and others at other times, so the prose- 
cution, using straight numbers, alleged 
that, over a two and one-half year peri- 
od, she had trafficked in an amount 
that added up to a total of 1 3 kilos. She 
was, therefore, sentenced to 10 years 
imprisonment, six years of supervi- 
sion, and a $200 fine. 

On the rights issue, the judge told 
her, “I held it against you that you 
didn’t come forward today and tell me 
that you really only did this a couple of 
times. ... Tm taking the position that 
you should come forward and explain 
your side of this issue. Your counsel’s 
taking t!ic position that you have a 
Fifth Amendment right not to. If he’s 
right in that regard, I would be willing 
to bring you back for resentencing. 
And ... then I might take a look at the 
[other people’s] testimony.” 
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SIGNIFICANCE 

A human right, at least in the United 
States, may also be a civil right — par- 
ticularly when a person may be 
imprisoned for something that he or 
she did not say. Mitchell is important 
to all criminal defendants who wish to 
plead guilty and yet retain their Fifth 
Amendment right to remain silent at 
sentencing. Although the Fifth 
Amendment protects defendants from 
testifying against themselves at trial, 
that protection may or may not extend 
to sentencing. It is difficult at best to 
claim a constitutional right to not 
incriminate oneself if one has already 
pleaded guilty. 

If the Court does not recognize the 
right to remain silent at sentencing and 
permits defendants’ silence to be used 
against them, an inherent right — that 
of not being put in the position of 
either lying to the court (perjury) or 
incriminating oneself — may be lost. 
On the other hand, if the Court allow^s 
the right to remain silent at sentencing, 
defendants may be able to walk away 
from charges to which they have 
pleaded guilty but otherwise refuse to 
acknowledge. In short, are inferences 
that are met with silence to be consid- 
ered as facts? 



“Recoi^niiion of the inherent 

i 

clif^nity and of the equal and 
i inalienable rights of all members j 
I of the human fatnily is the \ 
j foundation of freedom justice and 
I peace in the world, ” 

! 

Preamble, i’ntvcr.sal Dcclaranon j 
: of Human Pntlih I 
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Building a Community through Partners 
in Human Rights Education 

Mama An:lerson and Kristi Rudelius-Palmer 

Update on Law-Related Education, 22.3, 1999, pp, 36-38. © 1999 American Bar Association. 



Celebrating 50 Years of Educating for Human 
Rights: Past, Present, and Future 

Partners in Human Rights Education (Partners Program) 
makes human rights meaningful to Minnesota students in 
their classrooms, homes, and neighborhoods. With the Uni- 
- versal Declaration of Human Rights (UDHR) providing the 
framework. Fanners Program volunteers use interactive 
teaching methods to relate human rights concepts to situa- 
tions that impact students’ lives. Students begin to under- 
stand their human rights and how they have the responsi- 
bility to defend and advocate for the human rights of oth- 
ers, which could mean starting an anti-violence or anti- 
discrimination campaign in their school, writing letters and 
petitions addressing the inadequate health care for people 
living in the United States, or demanding an end to the use 
of children for cheap labor. The Partners Program brings 
universal human rights close to home as students grapple 
with the problems of poverty, homelessness, discrimina- 
tion. and violence. 

In 1992, two lawyers approached the Minne.sota Advo- 
cates for Human Rights and the Human Rights Center at die 
University of Minnesota Law School about teaching K-12 
students about human rights. After an initial focus group 
with teachers, 20 teams of lawyers and teachers were 
trained and began team teaching in the Twin Cities schools. 
The following year a third person, a community represen- 
tative, was added to each team. Over the past six years, the 
Partners Program has trained more than 9(X) teachers, 
lawyers, and other community advocates to educate more 
than 20,000 students about their human rights and respon- 
sibilities. The Partners Program success has impacted not 
only Minnesota and the nearby states of North Dakota and 
Wisconsin, but three communities — Atlanta, St. Louis, and 



Mania Anderson is director of Partners in Human Rights 
Education in Minneapolis, and Kristi Rudelius-Palmer is 
the co-dircctor of the University of Minnesota ffuman 
Rights Center, also in Minneapolis. 



San Antonio — which have also staned human rights educa- 
tion initiatives. 

The three main purposes of the Partners Program are (1) 
to motivate students to work for the benefit of others fos- 
tering equality and human dignity, (2) to provide educa- 
tional opportunities in which students experience personal 
success and recognize their value as persons, and (3) to fos- 
ter connections between learning about human rights and 
practicing human responsibilities in the community. 

On December 10, 1998, the Partners Program joined 
human rights organizations worldwide to celebrate the 50th 
anniversary of the UDHR, a document that defines interna- 
tional human rights standards. The United Nations has also 
marked the years 1995-2(X)4 as the UN Decade for Human 
Rights Education. In celebration of these landmarks, stu- 
dents organized a human rights education campaign in their 
local grocery stores, on local cable television, and in human 
rights town hall meetings. As the largest human rights edu- 
cation program in the United States, the Partners Program 
used these opportunities to motivate students to use their 
knowledge of human rights to educate their peers and 
adults in the larger community. 

During the 1998-99 school year, youths were involved 
in a variety of community celebrations and the promotion 
of human rights. The Partners Program encouraged stu- 
dents in grades K-12 from diverse socioeconomic and eth- 
nic backgrounds to become activists for human rights 
through the human rights education approaches and by 
human rights celebrations and events. Students increased 
their knowledge of human rights and responsibilities, as 
well as learning how to educate adults and peers in their 
communities about their human rights and how they could 
take responsible action to assure these rights. 

To address the various needs of teachers in the Twin 
Cities Metro Area, the Partners Program has expanded its 
human rights education approaches to include not only the 
human rights education team approach but also to support 
teachers working independently, full-school initiatives, and 
the Fanners Program Speakers' Bureau. Volunteers in each 
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area have full use of the Partners Program resources and 
supports including the Human Rights Education Curricu- 
lum Lending Library, communication through organiza- 
lional newsletters, and eligibility for the Fellowship Pro- 
gram and Community Action Funds. 

Human Rights Education Teams. In fall 1998, the Part- 
ners Program recruited and trained 25 educational teams to 
work in K-12 classrooms in the Twin Cities Metro Area. 
The three-person teams made up of a volunteer teacher, 
lawyer, and community resource person work together to 
provide students with an understanding of human rights and 
responsibilities. Teams are encouraged to work coopera- 
tively to plan and present classroom lessons and activities. 

Independent Teachers. In addition, the Partners Program 
has 15 individual teachers from various disciplines to teach 
human rights and fully integrate human rights concepts into 
their regular curriculum. This approach is often more attrac- 
tive to teachers who already feel confident about using the 
human rights framework and want to participate in the Part- 
ners Program and use the lending library, fellowship pro- 
gram, and community action fund. 

Full-School Initiatives. The Partners Program has also 
worked with a few schools to help build school communi- 
ties by using the Universal DecLration of Human Rights as 
a framework for valuing, thiy ng, speaking, and acting 
toward oneself and others. All members are focused on how 
to assist oneself and others in developing to their fullest 
potential. This approach ideally involves teachers, students, 
adminisu*ators, staff, parents, and other community mem- 
bers. In the initial pilot in 1997 with Ramsey International 
Fine Arts School, school members were trained and sup- 
ported with human rights curriculum resources. 

During the 1997-98 .school year, the school members 
painted a three-story mural on tlie UDHR, produced a play 
on child labor, held a human rights parade and rally along 
the streets by the school, and hosted a human rights fair for 
other Partners Program participants. They also integrated 
human rights into most classes, worked with the student 
council to produce a UDHR video with a local cable station, 
had a local human rights activist and parent address the 
pro, and hosted a human rights Day Celebration event at 
the school. 

Speakers’ Bureau. The Speakers' Bureau is a fantastic 
resource available to all Partners Program teachers. Cur- 
rently, the Speakers’ Bureau has 20 volunteer presenters 
trained and prepared to address classrooms on approxi- 
mately 14 human rights topics including child labor, imrm- 
gration, religious freedom, indigenous rights, and human 
rights issues specific to a region of the world. The Partners 
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Program offers fellowship grants to participants to work 
with human rights organizations throughout the world. 
These returning fellows, as members of the Speakers’ 
Bureau, provide a wealth of knowledge for Partners’ teams, 
teachers, and students. 

Human Rights Celebrations and Collaborations 

The Partners Program joined local, national, and global 
human rights organizations in the celebration of the 50th 
anniversary^ of the Universal Declaration of Human Rights. 
The many celebrations connected human rights educators 
and activists worldwide as active participants in the global 
human rights movement. Partners’ volunteers and students 
participated in the following activities: 

Peace and Human Rights Art Show — October 
1-November 15, 1998. Peace and Human Rights is an 
exhibition of artwork on peace and the UDHR. Featured in 
the exhibition are 30 paintings on the 30 articles of the 
LTDHR by William T. Ayton, a British artist living in New 
York City. Minneapolis was one of six cities in the United 
States chosen to host the exhibit. The Partners Program 
worked in collaboration with the United Nations Associa- 
tion of Minnesota to ensure that Twin Cities students had 
the opportunity to view the show and understand the signif- 
icance of each painting. 

Rainbow Food Stores Join Hands with Students lor 
Human Rights — November 15-December 15, 1998. Stu- 
dents from more than 25 Minnesota schools created more 
than 1 ,000 posters on the articles of the Universal Declara- 
tion of Human Rights to hang in 34 Rainbow Food Stores 
throughout the Twin Cities area. Students were able to edu- 
cate shoppers about their posters and passed out copies of 
the UDHR at the stores on the weekend before Human 
Rights Day. 
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50th Anniversary Celebrations on Human Rights 
Day — December 10, 1998. More r.han 10 Partners Program 
classrooms held Human Rights Day celebrations in their 
schools or communities. Students read poems and personal 
essays as well as sang human rights raps at the human 
rights town hall meetings held at the St. Paul and Min- 
neapolis city halls, Pillsbury Elementary School produced 
and presented an artistic performance on the UDHR in the 
local Government Center, These human, rights celebrations 
drew the attention of the larger community to the 50th 
anniversary and gave Partners* students the opportunity to 
educate their peers about human rights, develop leadership 
skills, and increase their knowledge of world events and 
numan rights. 

Amnesty International “Human Rights Education” 
Annual Meeting. In April 1999, Amnesty International 
will hold its national annual meeting in Minneapolis, The 
focus of the meeting will be human rights education, and 
Partners Program teachers and students will play a signifi- 
cant role as a model human rights education program in the 
United Slates. Partners Program students will volunteer, 
present, coordinate, and give their voice to the human 
rights movement. 

Human Rights Education Works! 

The positive impact of the Partners Program has been mea- 
sured in a variety of ways these past six years. Teachers 



report dramatic changes in students’ behaviors and atti- 
tudes since receiving human rights education. One teacher 
described a student as “a lough bully” at the beginning of 
the year and by midyear witnessed this same student pick- 
ing up a younger child, who had been pushed to the ground. 
This student had received human rights education and now 
chose to intervene when he saw another student being dis- 
criminated against. 

Last year, Minnesota Advocates for Human Rights 
worked with the Search Institute in an attempt to quantify 
teachers’ testimonies about observing remarkable changes 
in students who learned about human rights and responsi- 
bilities through the Partners Program. Tlie findings sup- 
ported what the teachers and volunteers have been sharing 
for the past five years. Not only were students learning 
about human rights problems in the United States and other 
parts of the world, but their attitudes and behaviors were 
becoming more respectful and less discriminatory. 

Fifth and sixth grade students in a Minneapolis public 
school participated in this human rights education study. 
The measurement tools included both pretest and posttest 
surveying, behavioral obser\'ations, and critical analysis 
essays. The results showed students in the experimental 
group were more likely to be bothered when people were 
put down. The human rights education students were more 
apt to believe that actions they might take would improve 
life for other people. These altitudinal changes were com- 
plemented by a willingness to speak up for equality and 
take responsibility for assuring that all people are treated 
fairly. These behavioral results confirm that students with 
human rights education are more likely to intervene to stop 
a fight or defend someone whose human rights are being 
violated. One Partners Program social worker, representing 
numerous other teachers’ comments, stated, “Human rights 
education is the most powerful discipline technique I’ve 
found. I’ve worked through mediation and conflict resolu- 
tion programs, but human rights education is the crucial 
foundation. Human rights education provided students a 
values framework, which they can carry with them and use 
to problem solve throughout their whole life.” 



For More Ini^onnation . . . 

To find out more about the Partners Program, contact 

Partners in Human Rights Education and 
Human Rights USA Resource Center 
^TO Fourth Avenue South, Suite 1000 
Minneapolis. MN 55415-1012 
Phone 612-341-3302 
Toll free 888-HREDUC8 
Fax 612-341-2971 



RFST COPY AVAILABLf 
1G8 
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Taking Action in the 
Human Rights Community 

Update on Law-Related Education, 22.3, 1999. pp. 39-40. © 1999 American Bar Association. 



Any number of countries routinely violate the human rights 
of children by ignoring their health needs, turning a blind 
eye to police brutality, refusing to allow interiiational aid 
workers access to areas decimated by local rebellions, or 
torturing youths of the ‘"wrong*’ nationality or religion. 
Amnesty IntemaLonal (AI) is an agency charged with 
being a friend to those who seemingly have no friends, 
bringing justice to places where there is no apparent justice, 
and protecting the human rights of all persons around the 
globe. 

“Urgent Action” for Kids 

Amnesty International USA has set up an “Urgent Action 
Network,” which promotes a special program aimed at the 
young people in the United States. Essentially, “Children's 
Edition Urgent Action” is designed to get 8- to 14-year-olds 
involved in helping their oppressed counterparts in other 
countries. Amnesty International Canada has a similar pro- 
gram called “The Lifesaver”; in the United Kingdom, it is 
the “Junior Urgent Action Network.” 

What AI is attempting to do is make young people its 
allies in fighting oppression. The organization does tins by 
encouraging kids to become its lobbyists in a letter-writing 
campaign. Amnesty International provides the necessary 
information-— the name and age of the victim, the cause of 
action (imprisonment, for example), the reason for lenien- 
cy, and the name of whom to write on the victim’s behalf. 
A picture of the victim is included, if available, and a map 
of the country is always reproduced. The guidelines are 
simply written; no graphic details of the alleged mistreat- 
ment are included in the cause of action. 

One teacher endorses the program as a learning tool as 
well as an opportunity to lobby for justice. According to 
Kim Grisson, a 7-8 grade English teacher from Indiana, “1 
have found the letter-writing campaign to be a wonderful 
tool in increasing awareness and improving [students’] 
writing skills. !. xp the appeals coming.” 

Classroom Materials 

When teachers sign up to receive AI-USA’s blueprints, 
they receive a letter-writing guide with specific instruc- 
tions, as well as classroom games and activities that may be 



carried out in conjunction with the actual writing of the cor- 
respondence. Since 1987, students have written tens of 
thousands of letters on behalf of more than 200 individuals, 
according to AI. 

The guidelines for young activists are calculated to give 
teachers, parents, and children an opportunity to take action 
in situations in which there have been serious human rights 
abuses against youths. Without the data supplied by 
AI, most people would likely remain unaware of the mis- 
treatment. 

For example, following the Tutsi takeover of Rwanda 
from the Hutus, the Tutsis instigated a rebellion in the 
neighboring Democratic Republic of Congo (formerly 
Zaire), This has been widely reported. Not so widely 
known is that last April 52 Hutu Rwandese refugee chil- 
dren, who were being treated for malnutrition in a Congo 
hospital, were abducted by the rebels and kept in a closed 
container without food or water for three days. They were 
freed and returned to the hospital only after an outcry' arose 
from members of the iniematienal community. 

In July 1996, 36 Afghan refugee children were arrested 
in Pakistan for not possessing valid passports. The children, 
some as young as 12, were put in jail for one to nine 
weeks — locked in a cell for ail but two hours a day until 
their parents could buy their release. 

From Russia, AI gives the following quote from a Soma- 
li woman asylum seeker: “I have five children, three of 
them were bom in Moscow. They are all sickly; we can 
afford to eat only twice a day and cannot afford to buy meat 
or vegetables. ... My children are not allowed to attend 
school. We experience hostility from the neighbors — I was 
once threatened with a knife in the lift [elevator]. We had to 
leave our last apartment because of harassment from police 
and from the neighbors. I have no right to work and have to 
pay fines to police officers constantly as 1 do not have a 
document saying that I am a refugee.” 

Closer to home, the AI headline reads: “France: 8- Year- 
Old Child Refugee Shot and Killed by Border Police.*’ In 
August 1995, a convoy carrying 43 refugees from the Mus- 
lim region of Serbia had made its way as far as the French 
border (their intent was to seek asylum in either France or 
Germany). Tw'o border police claim that they were in uni- 
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form and the convoy did not stop as ordered, so they fired 
three shots, killing the child. The Serbs claimed that they 
saw no unifonns and no lights, only shadows that they took 
to be bandits. A day after the lulling, all of the potential 
refugees (including at least one key eyewitness) except the 
victim's immediate family were deported (illegally, it was 
later detennined). French police may use their v/eapons 
only in self defense, so that issue remains an open question. 




URGENT ACTION APPEAL 



. POB 137Q Ntrfaknd CO 90-tM.12?Q ^DtL^2Q3^ 4^0 0913 « f30I\ > =m»A 

gacatfOiimnia* 



CHxLDREN^S EDITION 



December 1998 - February 1999 



us Campaign to STOP the Use of Child Soldiers 

Amnesty International is worried about children under 
eighteen years of age who are encouraged or forced to become 
soldiers in many countries of the world. 

Hundreds of thousands of children ore taking part in 
armed conflicts in many ports of the world. Thousands of child 
soldiers ore hurt and killed while taking port in war ev/ery year. 
Some child soldiers are treated like slaves who must cook and 
carry and walk into dangerous minefields. Some child soldiers 
arc as young as ten-ycars-old. 

Amnesty International has joined with other organizations 
who arc concerned about children to protest the use of 
youngsters in armed conflict and war. 

Please send a polite letter to the United States Secretory 
of State Madeleine Albright. Ask her to support a worldwide 
bon on the use of children as soldiers. Thank Secretary 
Albright for reading your letter and request that she let you 
know exactly how she will take action to protect children from 
forced participation in armed conflict Internationally. 

[Salutation: Dear Secretary Albright] 

SECRETARY MADELEINE ALBRIGHT 
SECRETARY OF STATE 
STATE DEPARTMENT 



AI Urgent Action for Young People may be obtained at no cost by contacting 
Ellen Moore, UA Program Office, P.O. Box 1270, Nederland, CO 80466; 
Phone: 303/440-0913; Fax: 303/258-1 170; E-mail: emoore@aiusa.org. 
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Human Rights Around the World and at Horne 



Patrick Manson 



Update on iMw-Related Education. 22.3, 1999, pp. 41-42. © 1999 American Bar Association. 



Obtectives 

As a result of this lesson, students will 

* Identify human rights 

* Cite examples of human rights 
abuses and affirmations 

* Relate actions to the articles of the 
Universal Declaration of Human 
Rights (LHDHR) 

Target Group: Middle and secondary 
schools 

Time: 2-3 class periods 
Materials Needed: copies of the 
UDHR (see page 53) and Student 
Handout 

Procedures 

Part A: identifying Rights Issues 
Around the World 
L Divide participants into small 
“research groups'* and give each 
member a copy of the UDHR and 
the Student Handout Explain that 
groups will relate articles of the 
UDHR to statements on the hand- 

Patrick Matison. Human Rights Edu- 
cators' Network, Amnesty Interna- 
tional USA, teaches English and 
social studies at Walt Whitman Com- 
munity School, a private alternative 
high school in Dallas emphasizing 
sexual orientation tolerance. He is 
the co-director of Amnesty Intema- 
tionaVs Human Rights Education 
Center of Dallas and serves on the 
advisory board t< the Human Rights 
Educators' Steering Committee. 



out by identifying examples of 
rights abuses or rights affirmations. 

2 . Assign each research group a dif- 
ferent set of 3-6 statements from 
the handout. Allow 15-20 minutes 
for each group to find two or more 
UDHR articles that apply to each 
statement. For example. Statement 
12 “The government kills advo- 
cates for democracy in China dur- 
ing a peaceful demonstration" rep- 
resents an abuse of Article 3 (right 
to life) and an affirmation of Article 
20 (right of peaceful assembly). A 
guided example may be helpful to 
start the process. 

3. Regroup participants: if there are 
four in a group, assign each a num- 
ber from 1 to 4. Then all the "ones" 
form a group, all the “twos” form a 
group, etc. 

4 . Ask the participants in the new 
group to report to each other on 
their research group’s findings, so 
that each statement on the handout 
is covered. Discuss selected state- 
ments that students find especially 
important or interesting. 

Part B: Identifying Rights Issues at 

Home 

5 . Have participants generate a simi- 
lar list of 10 affirmations and 10 
abuses that are specific to their own 
countiy and community. 



See die article on page 6 
and the case study on page 35 
for background information. 



6. Ask participants to return to their 
original research groups. As in Step 
2, participants match the new list of 
statements with articles of the 
UDHR. 

7. As a class, students idendfy those 
affirmadons and abuses that partic- 
ularly touch their lives as they 
respond to these questions: 

• Why are these particular state- 
ments especially meaningful? 

• Are there individuals and groups 
working to promote and defend 
die rights people now have? 

• Are diere groups working in the 
United States and/or this com- 
munity to correct human rights 
abuses? 

• Are there actions that partici- 
pants themselves might want to 
take? If appropriate, begin 
developing an action plan. 

Source: A.dapted and reprinted from 
Human Rights Here and Now: Cele- 
brating the Universal Declaration of 
Human Rights, ed. Nancy Flowers 
(Chicago: Amnesty' Intemational’s 
Human Rights Educators' Network, 
1998) pp. 59-62, by permission of the 
publisher. 
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Sbident Handout 



I 




Rights Around the World 



1. A person in South Africa registers to vote. 

2. Tlie Chinese goverament punishes a couple for 
having a second child. 

3. The government of Turkey bums down vil- 
lages of Kurds — an ethnic minority of south- 
east Turkey — and forces them to move to new 
towns. 

4. A Brazilian child is denied a school education 
because the family can't afford to pay for 
books. 

5. The Burmese military overthrows a democrat- 
ically elected government. 

6. A criminal in El Salvador is held in jail for 
months without being charged with any crime. 

7. A 14-year-old girl in Burma is sold by her 
impoverished family to a house of prostitution 
where she must work until she earns enough to 
repay the money given her parents. 

8. Garment workers in Sri Lanka are forced to 
work long hours in noorly lit shops and to wait 
months to be paid. 

9. A Native American asserts her right to collect 
eagle feathers for a religious ceremony. 

10. People fleeing armed violence in Haiti are 
refused admission as refugees to the United 
States. 

11. A man with a disability is sentenced to death in 
the United States for a crime he committed 
v/hen he was 14. 

12. The government kills advocates for democracy 
in China during a peaceful demonstration. 

13. Women in Afghanistan are not allowed to 
attend school or hold jobs. 

14. Duiing World War D, Japanese- Americans are 
forced from their homes and held in intern- 
ment camps in the United States. 

15. Students in Germany read in the newspaper 
about politics in their country and human 
rights in other countries. 

16. During elections the government of Croatia 
allows only government candidates to appear 
prominently in the slate-run media. 



17. Activists in Guatemala start a cooperative to 
provide food and education for homeless 
children. 

18. Children in Pakistan are forced to work in car- 
pet factories for little pay and long hours; they 
cannot go to school. 

19. The city council removes books from the pub- 
lic library that it considers immoral or 
unpatriotic. 

20. Native peoples of Nicaragua establish a uni- 
versity to maintain their cultural traditions and 
better the education of their people. 

21. Parents in the area of Chernobyl, Ukraine, 
whose children have birth defects resulting 
from a nuclear accident in 1986, demand infor- 
mation from the Russian government (then in 
power in Ukraine). 

22. Students in Europe and North America boycott 
soccer balls made by child laborers and write 
letters to Pakistan and India to end this abuse. 

Native Americans are forced to attend board- 
ing schools where they are forbidden to speak 
their tribal languages. 

24. Workers in Poland demand the right to form a 
union. 

25. A terrorist from Ireland bombs a public restau- 
rant in England. 

26. Ethnic Ogoni people in Nigeria protest the 
raining of oil in their traditional homeland. 

27. A woman in Iran is beaten for not covering her 
face in public, an illegal act. 

28. Australian aborigines regain land taken by the 
government and are allowed to make their 
names for traditional landmarks official. 

29. Palestinians demonstrate for statehood. 

30. A teacher insults a student for answering a 
question incorrectly. 

31. In Saudi Arabia the hand of a thief is cut off, a 
punishment endorsed by religious teachings. 

32. Students ir the Philippines form clubs to 
debate current political policies. 
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aching Strategy 



Comparing Rights Documents 

David A. Shiman 

Update on Law-Related Education, 22.3, 1999, pp. 43-44. O 1999 American Bar Association. 




Background 

This activity asks participants to com- 
pare rights proclaimed in the Universal 
Declaration of Human EUghts (UDHR) 
with those present in the United States 
Bill of Rights and other constitutional 
amendments. It challenges them to 
explore reasons for the presence or 
absence of certain rights and to reflect 
on the role of government in guaran- 
teeing rights. 

Objectives 

As a result of this lesson, students will 

• Compare rights identified in the 
UDHR with those in the United 
States Bill of Rights and other 
amendments to the Constitution 

• Suggest reasons for differences in 
the rights identified in the UDHR 
and in the Bill of Rights and other 
amendments to the United States 
Constitution 

• Identify rights guaranteed to citi- 
zens of the United States 

• Express opinions about govern- 
mental responsibility in assuring 
human rights 

Target Group: Middle and secondary 
schools 

Time: 2-3 class periods 

David A. Shiman is a professor of edu- 
cation at the University of Vermont in 
Burlington. 



Materials: Student Handout, copies 
of the UDHR (see page 53) and the 
amendments to the United States 
Constitution 

Procedures 

1, Ask panicipants to complete the 
Student Handout and have them 
refer to the UDHR and to the Bill of 
Rights and other amendments to the 
United States Constitution to check 
their answers. 

2. Discuss the following questions: 

• What did you discover that was 
a surprise to you? 

• Which rights asserted in the 
UDHR or Bill of Rights and 
other amendments to the United 
States Constitution do you 
believe should or should not be 
universal? Give reasons. 

• Do you think the Bill of Rights 
and other constitutional amend- 
ments cover more issues than the 
UDHR? Why or why not? 

• Did the writers of the Bill of 
Rights and the writers of the 
UDHR have different concep- 
tions of what rights mean? If so, 
how did their understandings of 
rights differ? 

• Do U.S. citizens have any rights 
besides those included in the Bill 
of Rights and other amendments 
to the United States Constitution 
and other U.S. law? Explain. 



See the articles on pages 6 and 18 
for background information. 

• Should the Bill of Rights and 
other amendments to the United 
States Constitution be more 
inclusive? Why or why not? 
What rights, if any, would you 
add? For example, should Amer- 
icans be guaranteed the right to 
food, shelter, education, and 
health? 

• How do you explain why some 
social, economic, and cultural 
rights found in the UDHR are 
not guaranteed by the American 
documents? 

• In your opinion, what should be 
the limits and responsibilities of 
government in guaranteeing citi- 
zens certain rights? For exam- 
ple, is hunger or homelessness a 
government’s responsibility? 

Source: Adapted and reprinted from 
David A. Shiman, “Comparing Human 
Rights, ” Teaching Human Rights 
(Denver: Center for Teaching Interna- 
tional Relations, University of Denver, 
1999) pp. 5-21, with pennission of the 
publisher. 
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student Handout 



CompaHng Rights Documents 



DsirectsORs: For each right listed below, indicate with a check in the appropriate box whether 
it is included in the Universal Declaration of Human Rights (Column 1) and in the United 
States Bill of Rights and the other constitutional amendments (Column 2). Also indicate 
whether you think this right should be guaranteed by all governments (Column 3). 



Right 


Column 1 


Column 2 




Included in UDHR 


Included in U.S. 
Bill of Rights and 
Other Amendments 



L Free choice of employment 



2. Free press 



3. ^^ee choice of spouse 



4. Adequate shelter 



5, Earn as much as one wants 



6, Trial by jury 



7, Free choice of number 
of children 



8. Freedom from torture 
and inhumane treatment 



9. Freedom of religion 



10. Right to own property 



11. Right to travel freely 



12. Right to an education 




13. Right to own arms 








14. Adequate food 








15. Adequate health care 








16. Right to clean air and water 
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aching Strategy 



Human Rights in the News 

Hmy Rowers 



Update on Law-Related Education, 22.3, 1999, pp. 45. © 1999 American Bar Association. 



Objectives 

As a result of this lesson, students will 

• Develop awareness of human rights 
issues in everyday life 

• Acquire information about human 
rights issues 

• Cite examples of human rights pro- 
tections and violations 

Target Group: Secondary 
Time: 1-2 class periods 
Materials: newspaper pages, chart 
paper, tape or glue, scissors, copies of 
the Universal Declaration of Human 
Rights (UDHR) (see page 53) 

Procedures 

1. Divide panicipants into small 
groups. Each group receives a 
newspaper or pages from a newspa- 
per, scissors, tape or glue, and a 
sheet of chart paper. 

2. Each group will construct a poster 
using items from the newspaper 
grouped under the following cate- 
gories. Alternatively, have all 
groups contribute to four separate 
posters, combining the articles they 
have found to make class posters. 

a. rights being practiced or enjoyed 

b. rights being denied 

c. rights being protected 

d. rights in conflict 



Encourage participants to look not 
only for news stories but also for small 
features such as announcements and 
advertisements (e.g., the language of 
the paper itself illustrates the right to 
language and culture, advertisements 
can illustrate the right to private prop- 
erty, reports of social events may illus- 
trate cultural rights, and personal 
columns can reflect many rights in 
practice). 

3. Once panicipants have found sto- 
ries for each category, they should 
select one story from each category 
to analyze: 

a. What specific rights were 
involved in the story? List them 
beside the article. 

b. Find the article(s) of the UDHR 
that cover each right and write 
the article number(s) on the list. 

4. Ask a spokesperson from each 
group to summarize the group’s 
selections. 

5. Choose one or two stories from 
each group’s poster, and ask the 
group to explain its analysis of the 
story in terms of the UDHR: 

• What specific rights were 
involved in several stories? 

• ¥/hat articles of the UDHR. were 
involved? 

• Were more stories concerned 
with political and civil rights or 
social, economic, and cultural 
rights? V^Tiy do you think one 
kind of right appeared more 
often? 

175 



See the article on page 6 
for background information. 



Going Further 

1. Keep Searching — I^ve the posters 
hanging for an extended time, dur- 
ing which participants continue to 
add clippings. Reassess the posters 
and the concluding discussion. 

2. Compare Media Coverage — Ask 
participants to compare coverage of 
the same human rights stories in 
different newspapers and/or differ- 
ent media (e.g., radio, magazines, 
TV). What differences can they 
observe in the importance given to 
the story? In emphasis of features 
of the story? Are there different 
versions of a single event? Did any 
version of the story explicitly men- 
tion human rights? 

3. Survey Television Coverage — Ask 
participants to watch a news pro- 
gram on TV and write down the 
topics covered, the rights involved, 
and the amount of time given to 
each human rights topic. 

Source: Adapted and reprinted from 
Human Rights Here and Now: Cele- 
brating the Universal Declaration of 
Human Rights, ed. Nancy Flowers 
{Chicago: Amnesty Intematlonors 
Human Rights Educators' Network, 

1 99S) pp. 52-53, by permission of the 
publisher. 
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A New Planet 



Update on LMw-Related Education, 22.3, 1999, p. 46. O 1999 American Bar Association. 



Edward L O’Briets 
Objectives 

As ^ result of this lesson, sludent.'i will 

• Develop a list of basic rights 

• Compare their list of rights to the 
Universal Declaration of Human 
Rights (UDHR) 

• Distinguish civil rights from 
human rights 

• Identify rights that they consider 
most important 

Target Group; Middle arid secondaj 7 
schools 

Time: 1-2 class periods 
Materials! chart paper, marking pens, 
copies of the UDHR (see page 53) 

Procedures 

Part A: Human Rights for a New 
Planet 

1. Read the following scenario; 

A small new planet has been dis- 
covered that has everything needed 
to sustain human life. No one has 
ever lived there. There are no laws, 
no rules, and no history. You will 
all be settlers there and in prepara- 
tion your group has been appointed 
to draw up the bill of rights for this 
ail-new planet. You do not know 
what position you will have in this 
country. 



Source: Adapted and reprinted from 
Human Rights Here and Now: Cele- 
brating the Universal Declaration of 
Human Rights, ed. Nancy Flowers 
(Chica^iio: Amnesty International's 
Human Rights Educators' Network. 
1998) pp. 49-51. by permission of the 
publisher. 



2. Instruct participants, working in 
small groups, to do the following: 

a. Give this new planet a name. 

b. Decide on 10 rights that the 
whole group can agree upon and 
list them on the blackboard or 
chart paper. 

3. Each group presents its list to the 
class. Make a “master list” that 
includes all the rights the groups 
mention, combining similar rights. 

4. When all the groups have reponed 
their lists, examine the master list; 

• Do some of the rights overlap? 
Can they be combined? 

• Is any right listed on only one 
list? Should it be included or 
eliminated? 

5. Discuss these questions; 

• Did your ideas about which 
rights were most important 
change during the activity? 

• How would life be on this plan- 
et if some of tliesc rights were 
excluded? 

• Are there any rights you would 
still like to add to the final list? 

’ Why is making a list like this 
useful? 

Part B: Linking Rights to the 

UDHR 

1. When [hr. master li.st is complete, 
have participants return to their 
small groups and try to match the 
rights listed with articles of the 
UDHR. Some rights may include 
several articles. Others may not be 
in the UDHR at all. 

2, As a group finishes its comparison, 
ask a representative to write down 
the numbers of the articles identi- 
fied next to the right on the master 
list. 



3, Review each right on the list. 

• As participants identify a right 
with a particular UDHR article, 
ask that they read the article or 
its simplified version aloud. 

• Resolve any contradictions 
about which right matches 
which article. 

4. Discuss these questions: 

• Were some of the rights on the 
list not included in the IHDHR? 
How can you explain this 
omission? 

• Were some rights in the UDHR 
not included on the group’s list? 
How can you explain this 
omission? 

Going Further 

1. Personal Preferences — Ask partic- 
ipants to mark on the list the three 
rights that mean the most to them 
personally. Ask someone to tally 
the marks. When the group contin- 
ues, remind participants about the 
interdependency and indivisibility 
of rights. Discuss: Why do you 
think certain, rights received so 
many marks from this group? Are 
there special circumstances in this 
community or country that make 
some rights more imponant than 
others? 

2. Categories of Rights — Explain the 
distinction between civil/po tical 
rights and social/economic/ci aural 
rights. Ask participants to Jeter- 
mine which rights on their list are 
civil and political and which are 
.social, economic, and cultural. Did 
any one kind of right predominate? 
Why? 
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aching Strategy 



Rights, Teens, and Society 

Mas Menacker 

Update on Law-Related Education, 22,3, 1999, pp. 47-49. © 1999 American Bar Association, 



Bacl^ound 

The theory supporting distinctions 
between the rights of minors and the 
rights of adults is that adults are capa- 
ble of making independent decisions 
and minors arc not capable of living 
independently without the guidance 
and protection of adults and, therefore, 
must be subject to the control and 
supervision of adults. Everyone would 
agree that this makes sense regarding 
very young children, However, this 
distinction can be controversial when 
applied to teen-agers. For example, 
before the Twenty-sixth Amendment 
to the U.S. Constitution was passed in 
1971, the legal voting age was 21, but 
the amendment lowered the voting age 
to 18. That legislation was passed in 
recognition of the changing conditions 
of modem Amencan society. Condi- 
tions continue to change. Therefore, 
are there additional modifications that 
should now be made in regard to the 
rights of teen-agers? For example, 
should teen-agers be liable for status 
offenses merely because of their age? 
If so. which status offenses should 
apply to teen-agers, and which should 
not? 

Objectives 

As a result of this lesson, students will 
* Better understand the legal relation- 
ships between minors and adults 
and reasons for these relationships 

Julius Menacker is professor emerL 
tus in the College of Education at the 
University of Illinois at Chicairo. 



* Identify the most positive and neg- 
ative features of current law gov- 
erning the status of minors and the 
relationship of adults to children 

♦ Express opinions about how the sta- 
tus of childhood can be improved 

• Express opinions about how teen- 
age children should act in their owm 
best interests 

Target Group: Secondary 

Time Needed: 2-3 class periods 

Materials Needed: Student Handouts 

1 and 2 

Procedures 

1, Distribute Handouts 1 and 2 to stu- 
dents. After they have read the 
handouts, ask them to review the 
list of issues on Handout 1 and to 
discuss whether to add issues to the 
list or delete issues that they believe 
should not be on it. A majority vote 
of class members is needed to add 
or delete an issue. 

2, Have students examine the coun 
cases listed on Handout 2. Discuss 
whether each case broadens or 
restricts student rights. More details 
about each one are available at 
http; I Isupct.lav/.comell.edu/supct. 

3, Distribute copies of the article 
‘‘Children’s Human Rights." 
Encourage students to consider 
how the information about chil- 
dren’s rights in the article applies to 
the issues on Handout 1 and the 
coun cases on Handout 2. 



See the article on page 22 and 
the case study on page 33 for 
background information. 



4 . Divide the class into groups of 
about five to seven students. Assign 
each group twm or three of the 
issues for the purpose of recom- 
mending appropriate laws affecting 
the rights and responsibilities of 
teen-agers, including penalties for 
violations of laws and regulations. 
Student recommendations must be 
supported by a rationale that con- 
siders both student rights and 
responsibilities as well as the dif- 
ferences between adult and teen- 
age roles. 

5, Each group should appoint a 
spokesperson to present its recom- 
mendations to the class, together 
with the supporting rationale. After 
each presentation, class members 
should be given the opportunity to 
ask questions and express opinions 
about the recommendations. 

6, After all recommendations have 
been made, all class members 
should vote to indicate their 
approval or rejection of each rec- 
ommended change in law and/or 
regulation. 

7. After tallying results on the chalk- 
board, discuss how the results 
reflect student attitudes regarding 
the balance between teen-age rights 
and teen-age protections. 
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student Handout I 



Issuer Affecting Teen-agers in the 1990s 

Teen-age pregnancies 

Teen crime and violence 

Teen drug, alcohol, and tobacco abuse 

School truaiits/dropouis and compulsory' education law 

Earlier maturity than in previous generations 

Increased parental divorce rates 

Greater access to information, especially through the Internet 

Increased school security and student searches (metal detectors, urinalysis of athletes, etc.) 

Restrictions on student free expression (school newspapers, dress codes, etc.) 

Policies concerning student suspension and expulsion 

School policies for informing parents about student sexual questions/activities 

School policy regarding sexual harassment (of students by teachers, of students 
by other students) 

Drivers’ licenses and restrictions for teen-agers 
Costly automobile insurance rates for teen-agers 
Other issues (list below) 
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Studc rii ^^andout2 



I 



I 



i e V 



A Sample of Court Cases Affecting Teen-age Rights and Protections 



I Hmey v. Heney, 4 Wn. 20 445, 459, 165 P 2d 
i 684 (1946), limited parental power to protect 

I children from abuse or neglect because of the 

! state's interest in enabling minors to grow up to 

j be “w'orthy and useful citizens." 

I hi Re Gault. 387 U.S. I (1967), was a case con- 

sidering the rights of minors in a juvenile delin- 
I quency proceeding. The court strengthened the 
1 rights of minors by holding that they must he 
accorded basic rights of due process in delia- 
I quency proceedings. 

I 

Tinker i’ Des Moines Independent Community 
I School District, 393 U.S. 503 ( 1 969), established 

: that minor students possessed free expression 

rights in the school, provided that such expres- 
sion did not cause a disruption of the school 
program. 

Goss V. Lopez. 419 U.S. 565 (1975).. required 
school officials to provide students with due 
process (at the very least, some kind of notice 
and hearing) before they could be suspended or 
‘ expelled. As the severity of the intended penal:; 
increases, so must the amount of due process 
protection. 

' yew Jersey v. T.LO., 469 U.S. 325 (1985), freed 
i school officials from liie need to obtain a w'arrani 
for searching a student when they had a reason to 
believe that the student possessed illegal materi- 
als; it also freed ihem from the probable cause 
j requirement. 

Bethel School District v. Fraser, 478 U.b. 675 
( 19861, held that school authorities may punish a 
I student v-ho made a speech with “graphic sexual 

! metaphor" before a student audience. 

i 

I Hazelwood r. Kuhlmeier, 484 U.S. 260 (1988), 
i held I hat ^ lol auLhorities may censor student 
anide.s in a school newspaper when they violat- 
I ed the educational principles taught in the 



school’s journalism class and when the reader 
may assume that the school approved what the 
students wrote. 

Shaney v. Winnebago Count}' Dept, of Social 
Sendees. 489 U.S. 189 (1989), held that a public 
social service agency’s failure to protect a child 
from parental abuse did not violate the due 
process rights of the injured child. 

Franklin u Gwinnett County Schools, 503 U.S. 
60 (1992), held that a student was entitled to sue 
for damages under Title IX because she v/as sex- 
ually abused by a teacher. School officials had 
advised the student not to press charges, and the 
teacher had resigned. 

Vemonia School District 475 v, Acton, 515 U.S. 
646 (1995), held that public .schools may require 
students engaged in interscholastic athletic pro- 
grams to submit to random urinalysis testing for 
drug abuse. 

State of Washington v. CPC Fairfax Hospital, 
No. 634389-4 June 26, 1996, held that the invol- 
untary incarceration of 13-year-oId and older 
minors in mental health facilities, without judi- 
cial oversight, is not permitted. 

Gebser v. Lago Vista Independent School Dis- 
trict. 118 S.Q 1989 (1998). held that damages 
under Title IX could not be allowed for a 
teacher’s .sexual harassment of a student unless a 
supervisor of the teacher knew of the inappropri- 
ate behavior. 

Davis i*. Monroe Coonty is sclieduled to be heard 
by tile U.S. Supreme Court this session. The 1 lili 
Circuit Couii of Appeals ruled that a school can 
be held liable for the actions of a student who 
sexually harassed another student if the school 
had adequate knowledge and foiled to take 
appropriate action. 
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Using the Human Rights Poster 



3 



Update on Law-Related Education, 22.1, 1999, pp. 50-51. © 1999 American Bar Association. 



I 



Background 

The Universal Dci l oration of Human 
Rights (UDHR) proclaiaied by the 
United Nations in December 1948 rec- 
ognizes basic economic, social, politi- 
cal, civil, and cultural rights. The pre- 
amble of the declaration states that the 
rights identified are inherent rights, or 
rights belonging to all humans simply 
because they are human. The preamble 
also states that for the rights to be real- 
ized all states must understand them as 
basic rights. 

Objectives 

As a result of this lesson, students will 
0 Acknowledge that all people have 
basic rights 

• Identify the purpose of the Univer- 
sal Declaration of Human Rights 

• Analyze e.xamples of human nghts 
situations 

• Relate actions to the articles of the 
UDHR 

Target Group: Middle and secondary 
schools 

Time: 1-2 class periods 
Materials Needed: Student Handouts 
1-3, which include the UDHR i see 
page 53) 

Procedures 

1. Display the poster and ask a volun- 
teer to read the copy. Discus,s the 
relationship of the poster illustra 
lion to the copy. The poster depicts 
men and women of differeiu back- 
grounds and the copy indicate , that 
human rights apply to all people. If 



necessary, help students understand 
that all people regardless of race, 
ethnic origin, or gender have basic 
innate human rights, for example, 
equality and freedom. Point out that 
the poster provides visual rein- 
forcement of the second article of 
the Declaration of Human Rights, 
which states that everyone is enti- 
tled to all the rights and freedoms 
... without distinction of any kind, 
such as race, color, sex, language, 
religion, political or other opinion, 
national or social origin, property, 
birth or other status. 

2. Discuss the meanings of the terms 
on the poster, such as equality and 
freedom. Emphasize that equality 
refers to the dignity and rights of all 
humans, and freedom relates to the 
ability to exercise these rights with- 
out arbitrary interference. 

3. On the chalkboard, draw a two- 
column chart, labeling one column 
Equality and Freedom and the 
other column Examples, Ask stu- 
dents to identify the rights and free- 
doms individuals have as humans. 
List those in the column labeled 
Equality and Freedom. Then have 
students list examples of each right 
or freedom listed. Place examples 
in the second column. 

4. Divide the class into small groups 
and distnbute a copy of Handout I 
to each group. Ask group members 
to choose a situation described on 
the handout, research background 
information about the situation, and 
analyze the situation as a human 
rights issue. They may wish to refri 
to the chart on the chalkboard dur- 



See the abbreviated list of 
Universal Human Rights on 
page 53 and the article on page 6 
for background information. 



ing their discussion. Do the situa- 
tions provide examples of viola- 
tions of human rights? If so, what 
rights are violated? Are the situa- 
tions examples of ways in which 
human rights are respected? 

5. Distribute Handouts 2 and 3 to the 
groups. Have them use Handout 2’s 
questions to help them focus on the 
issue of human rights in the United 
States. How are human rights 
viewed in the United States? 

6. Have each group prepare a five- 
minulc summary of the group dis- 
cussion and appoint a member to 
present the summary to the clas?. 
After all summaries have been pre- 
sented, the presenten will sit on a 
panel to field questions. The pre- 
senters may elicit the help of other 
group members in ansv/ering ques- 
tions if necessary. 

7. Wrap up the session by emphasiz- 

ino hnmnn riohje nc hneir- riphf<: 



''Human rights is the right 
to speak, write, and assemble 
freely, and the right to stage 
a demonstration. It is the right of 
every citizen lo use this right 
any^A’here, anytime, withe rt 
fearing suppression, *’ 
Government employee. 

Addis Ababa, Ethiopia 
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student Handout 1 



Human Rights Scenarios 

Read each scenario. Research background information about each case and decide what 

human rights issues are involved. Determine which right or rights are involved and whether 

the case depicts a human rights violation or affirmation. 

1. In 1991, Daw Aung San Suu Kyi won the Nobel Peace Prize in recognition of her peace- 
ful protests against the repressive regime in her homeland Burma. At the time, Suu Kyi 
was under house arrest for her protests and she remained under arrest for many years. 

2. Mother Teresa was a Roman Catholic nun who founded an order of religious women. She 
and her sisters began their work in Calcutta, India, 'Fhere they took the sick and dying 
from the streets and fed and cared for them. She became known as the saint of the gut- 
ters for her v/ork among the poorest people of Calcutta, 

3. In April 1995, a federal buildmg in Oklahoma City was bombed in an antigovemment 
plot. One hundred sixty-eight people lost their lives and many others were injured. The 
government compiled evidence against a former soldier Timothy McVeigh and his friend 
Terry Nichols. Both were tried and convicted of the bombing. 

4. In 1995, 168 million children under five years old were underweight. Death rates for 

underweight children are five times greater than for children of normal weight. Malnu- I 

trition is a factor in about half of the deaths among children under five years old. 



5. After the Taliban led by Islamic students gained control of most of Afghanistan in 1996, 
the leaders of the Taliban began imposing strict observance of Islamic religious laws. 
Women in the country were forbidden to work outside the home and were required to 
wear clothing that covered them from head to toe. 
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Stiidsnt Handout 2 



Human Rights Violations? 

Many countries have more serious human rights violations than the United States. Tliis may be one rea- 
son why man]/ people in the United States tend to use the term human rights only when referring to vio- 
lations happening in other countries. However, human rights do apply to all people in all countries, includ- 
ing the United Sta:es. The following activity provides an opportunity for students to look at an aspect of 
human rights in the United States. 

Are these human rights vioSations? 

a. Assume the following take place in the United States. Decide if each is a human rights violation. If it 
is, identify the article of the Universal Declajation of Human Rights at issue. Use Handout 3 to identify 
the articles. 

1. Before class starts, the teacher says, “You can't pray in school.’’ 

2. A child in the family goes to sleep hungry because the parents have no money to buy food. 

3. A student receives a poor education in her high school and is rejected for every job she applies for. 

4. A burglar breaks into a house at night and steals a television. 

5. A man drives his car too fast and crashes into a guardrail. 

6. A Spanish-speaking student speaks Spanish to another student. The principal tells the students that 
only English may be spoken in the school. 

7. A woman is ill and is turned away from a hospital because she doesn’t have health insurance or the 
money to pay her medical bill. 

8* A homeless man asks for money from people walking on the street, but people do not give him any 
money. 

9. A boy attends a public school that does not have enough books for all the students. 

10. A newspaper is not allowed to publish the method of making a bomb. 

11 . An African-American police officer arrests a white man, who physically resists arrest and yells racist 
words at him. The police officer handcuffs and hits the man three times with his police baton. 

; b. Did you find two or more human rights in conflict in any of the above examples? What should be done 

when this occurs? 

c. In which of the examples are there laws in the United States to protect the human right involved? In 
which are there no such laws? Should there alv/ays be a law to protect a human right? 

Source: O’Brien, Edward L., Eleanor Greene, and David McQuoid-Mason. Human Rights for All: Edu- 
cation Toward a Rights Culture, Eagan, Minn.: West Publishing, 1996, (For a copy call 1-800-824-5179.) 
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student Handout 3 



UNIVERSAL DECLARATION OF HUMAN RIGHTS (ABBREVIATED) 



Now, therefore, the General Assembly proclaims this Universal Declaration of Human Rights as a com- 
mon standard of achievement for all peoples and all nations, to the end that every individual and every 
organ of society, keeping this Declaration constantly in mind, shall strive by teaching and education to pro- 
mote respect for these rights and freedoms: 



! 



Article 1 
.Article 2 
Article 3 
Article 4 
Article 5 
Article 6 
Article 7 
Article 8 
Article 9 
Article 10 
Article 11 
Article 12 
Article 13 
Article 14 
Article 15 
Article 16 
Article 17 
Article 18 
Article 19 
Article 20 
Article 21 
Article 22 
Anicle 23 
Article 24 
Article 25 
Article 26 
Article 27 
Article 28 
Article 29 
Anicle 30 



Right to Equality 

Freedom from Discrimination 

Right to Life, Liberty, Personal Security 

Freedom from Slavery 

Freedom from Torture, Degrading Treatment 

Right to Recognition as a Person before the Law 

Right to Equality Before the Law 

Right to Remedy by Competent Tribunal 

Freedom from Arbitrary Arrest, Exile 

Right to Fair Public Hearing 

Right to be Considered Innocent Until Proven Guilty 

Freedom from Interference with Privacy, Family, Home, and Correspondence 

Right to Free Movement in and out of the Country 

Right to Asylum in Other Countries from Persecution 

Right to a Nationality and Freedom to Change It 

Right to Marriage and Family 

Right to Own Property 

Freedom of Belief and Religion 

Freedom of Opinion and Information 

Right of Peaceful Assembly and Association 

Right to Participate in Government and in Free Elections 

Right to Social Security 

Right to Desirable Work and to Join Trade Unions 

Right to Rest and Leisure 

Right to Adequate Living Standard 

Right to Education 

Right to Participate in the Cultural Life of Community 
Right to Social Order Assuring Human Rights 
Community Duties Essential to Free and Full Development 
Freedom from State or Personal Interference in the Above Rights 



Source: O’Brien. Edward L„ Eleanor Greene, and David McQuoid-Mason. Humati Rights for All: Edu- 
cation Toward a Rights Culture, Eagan, Minn.: West Publishing, 1996. (For a copy call 1-800-824-5179.) 
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i l^^udent Forum 

Should Health Care Be Considered a Human Right? 



\ 

I Update on Law-Related Education, 22.3, 1999. pp. 54-58. © 1999 American Bar Association, 



I A Note to Tedchers: The tbmm provides your students v/ith an oppor- 
tunity to learn more about human rights through role-play. Students will 
debate the issue of whether Americans should have an absolute right to 
adequate heath care. They are responsible for the forum. Your role is to 
provide copies of materials and serv-e as a consultant. You may find the 
: Internet useful in securing the necessary information — from the American 

' Civil Liberties Union or the American Association for the Advancement 
: of Science (AAAS) Directory of Human Rights Resources on the Internet, 

for example. 

i 



To the Student 

This forum gives you an opportunity 
to take responsibility for your own 
learning. The activity will help you 
explore other people’s views and 
develop your own. You are being 
asked to evaluate the pros and cons of 
a health-care issue. 

Background 

Universal health care is, to say the 
least, a controversial subject. Some 
oppose it as cradle-to-the-grave 
socialism that does not work. Others 
contend that there is a “human right” 
to health that ought to be guaranteed 
by governments. In the United States, 
insurance programs provide health- 
care coverage. Government programs 
include Medicare, for the elderly, and 
Medicaid, for poor families and indi- 
viduals with disabilities. In the private 
sector, many employers offer some 
form of health insurance in their bene- 
fit packages. Yet, roughly 42 million 
Americans do not have hcalth-care 
insurance coverage. The question is, 
.society c>we these people ihc 



price of health? Should taxpayers be 
liable for more than emergency treat- 
ment at a local hospital? Consider the 
case of health maintenance organiza- 
tions (HMOs), which were at first 
regarded as an inexpensive alternative 
to conventional medical insurance 
plans. HMOs have been widely criti- 
cized for denying needed care. The 
controversy boils down to v.'ho pays 
how much for what to whom for nec- 
essary medical procedures. 

How to Conduct the Forum 

1. The class divides into groups, one 
for and one against taxpayer- 
supported health care for all 
Americans. 

2. The groups each select three stu- 
dents to sei’ve on a panel to present 
group opinions on the subject. 

3. All students complete a .student 
forum ballot and submit it the 
panel, 

4. Students identify community mem- 
bers to invite to participate in the 
debate ns speakers or as inter- 



viewees, Doctors, nurses, or other 
hospital workers or caregivers; 
insurance company representa- 
tives; congressionai representa- 
tives; or relatives who have been 
recently hospitalized would be can- 
didates for input. 

5. Panel members select a moderator 
and a clerk, and they decide 
whether to role-play the sample 
roles or create their own roles. 

6. The clerk, together with the panel, 
schedules the presentations of the 
characters and guest speakers. He 
or she also keeps minutes of the 
meeting. 

7. The moderator opens the forum 
with a statement explaining the 
topic of discussion. The moderator 
is responsible for ensuring tliat the 
speakers have equal time to present 
their positions (five minutes each) 
and maintaining order if necessary. 

8. The panel then makes its presenta- 
tion. Each character gives his or her 
statement and may answer ques- 
tions from any other students if 
time permits. Panelists should 
ansv/er consistently with the roles 
they are playing. 

9. All students should once again 
complete a fcnirn ballot. Panel 
members should then review and 
summarize ballot results ai' i report 
the prevailing opinion to the class 
(making note of whether the major- 
ity opinion has ch.*»nged since the 
initial ballot was taken). 
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Introduction 

Roles The following roles ai*e for 
individuals who have agreed ro dis- 
cuss their views and positions in a 
panel discussion. They represent the 
interests of various individuaJs who 
are involved in debate about universal 
health care. Students playing the roles 
should have five minutes to present 
their positions and to answer questions 
from die audience. When questioned 
by the audience, students should 
answer in a manner consistent with 
their roles. Students in the audience 
may play the roles of reporters cover- 
ing (be discussion and community 
residents. 

Moderator Good evening. We are 
here this evening to discuss the role of 
govenimeni as a guarantor of Iasi 
resort of health care for al> Americans, 
Three panelists are in favor of treating 
health care as a basic human right. 
Tnree are opposed to this concept. 
Elach panel member will liave five 
minutes to present his or her opinion 
and answer questions. Additional time 
for questions may be allotted after the 
presentations are completed. The pan- 
elists will alternate between pro-and- 
con viewpoints when making their 
speeches. 

Role li Ted Connelly Good after- 
noon. Tm Ted Connelly, one of your 
United States senators, [nicrestingly 
enough, we just passed the 50th 
anniversary of the Universal Declara- 
tion of Human Rights, and it is fitting 
to reflect upon the nation’s progress 
toward ensuring that health care is 
treated as a baoic human right. Article 
25 of that Declaration states that every 
person has a right to medical care, an 
ideal rcaffimied in Article 12 of the 



In a period of unprecedented pros- 
perity in the United States, niilUons of 
citizens work in minimum-wage jobs 
and ai'e unable to meet the medical 
needs of their families. Tragically, 
healtii insurance and care are luxunes 
many of these struggling families can- 
not afford. 

Most Americans agree that good 
health is an essential part of the Amer- 
ican dream. The pursuit of other goals 
depends on good health and access to 
good health care! People suffering 
from ill health cannot work, so they 
cannot earn money. In addition, those 
with poor health often do not have the 
stamina needed to improve themselves 
through education. 

Children suffer because their par- 
ents cannot afford decent care. Fami- 
lies face financial disaster because of 
the high cost of serious illness. Every 
such case in our affluent society 
mocks the right to life, liberty, and the 
pursuit of happiness — this nation’s 
primary objectives. 

Di.sease and injury deprive too 
many Americans of the opportunity to 
enjoy fundamental rights. Good health 
care ought to be a basic right for ail 
Americans, and it is unconscionable 
for any person — parent or child— to 
receive preferential or inferior care 
based on the ability to pay. We need 
universal health care, so that all Amer- 
icans will have equal access to quality 
health care. 

Role 2: Richard Hanson Hi, Fm 
Rick Hanson, your former governor 
and now a university professor. I have 
a little story that gets to the point of 
this issue. Late in the 13th century, 
Martin of Tours v;as riding his horse, 
alone and colJ, toward a walled city. 
Just outside at citv. he came across a 



International C ovenani on Economic, 
Social, and Cultural Rights. Unfoitu- 
nately, despite these statement.s, the 
guarantee of health care as a basic 
human right for all our citizens 
remains elusive. 



cold and starving beggar. In an act of 
charity, he gave half of his cloak and 
half his dinner to the beggar. His 
unselfish act was clearly the moral and 
ethical thing to do and has served as an 
example of unassuming chanty for 
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centuries. Yet this question arises: 
WTiat if instead of one cold and starv- 
ing beggar, he had encountered 50, 60, 
or 100? What would the ethical choice 
be then? There is no way to choose 
one from the many. 

It is my belief that this parable 
applies to the dilemma that the world 
now faces in terms of health care. AH 
of the world’s nations face the dual 
chaJlenge of expanding basic health 
care to the medically indigent and set- 
ting limits on what benefits taxpayers 
are to subsidize. Setting limits is the 
more difficult challenge because of the 
endless cures and treatments that tech- 
nologically advanced societies can 
now provide. Remember, loo, that 
nine-tenths of ho:^pital costs and two- 
ihirds of physicians’ fees in the United 
States are paid by insurers, either pub- 
lic (government) or private. In either 
case, insurers have to set priorities on 
how to maximize health status within 
the scope of their limited budgets. 
Which benefits should be paid for, and 
which shouldn’t? Every year there are 
different answers as advances in tech- 
nology and science increase our 
options. 

In the past 30 years in the United 
States, spending on hralth care has 
increased from 4 percent of gross 
domestic product (GDP) — a measure 
of the total annual wortli of the goods 
and sendees that a nation provides — to 
14 percent of GDP, This represents a 
growth rate two and one-half times tlie 
rate of inflation. Our nauenai health 
bill is now over $1 trillion a year. So 
on the basis of both percentage and 
dollar figures, wc commit more to the 
health sector than any otlier country in 
the world does. 

To quote from a health economist 
paraphrasing Winston Churchill, 
nation can provide all of the people 
with some of the care that might do 
them some good; it can provide some 
of the people with all of the care that 
might do them some good; bur. it can- 
not provide all of its people with all of 
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the care that might do them some 
good.’' 

Role 3: Sandra Chao Hello, every- 
one. Fm Sandra Chao, a government 
economist who has had some impact 
on President Clinton’s plan to revamp 
health care. While it is true that the 
United States spends more per capita 
(per person) than any other industrial 
nation for health care, we do not nec- 
essarily receive better service. Nearly 
every other developed nation ensures 
good health care to all of its people at 
an affordable price yet spends a small- 
er portion of its gross domestic prod- 
uct on medical care than the United 
States. 

Why is this? Too often, individual 
doctors are no longer in control of the 
health-care system. Instead, health 
maintenance organizations and man- 
aged care plans determine care, and 
the system is focused more on profits 
than on healing the sick or maintaining 
the nation’s physical health. 

Even though we are a nation that 
places a high value on health care, we 
have done very little to ensure that 
quality care is available to everyone at 
an affordable price. Inner-city and 
rural areas have difficulty retaining 
doctors and maintaining hospitals, and 
complicated insurance policies con- 
fuse and trap patients in gaps, limita- 
tions, and exclusions. Some of these 
policies offer benefits so inadeqi'ate 



Role 4; Frances Novak Good after- 
noon, my name is Frances Novak, and 
I have been fighting to bring medical 
treatment to the indigent since before I 
graduated from law school. But I have 
never considered heath care to be a 
’’right” or a ’‘human right.” Rights are 
defined and interpreted by the judicial 
system, the courts. A “right” trumps 
all other categories of social spending, 
and it is imperative that we do not 
dilute or diminish the meaning of 
important words — such as rights — 
through overuse. 

A just society has many “needs” 
that cannot and should not be consid- 
ered “rights." “Rights” are ultimate 
values that a society must protect at all 
costs. Rights in the United States are 
delineated in the Constitution and its 
amendments, and it is problematic to 
consider health care as a “right.” If 
health care is considered a right today, 
what will be considered a right tomor- 
row? We can easily dilute tlie meaning 
of the word rights by idealistically 
claiming that all good things are 
“rights.” 

Rights are an ineffective way of 
determining who or what is covered 
by public policy, which is in reality a 
world of choices, priorities, and trade- 
offs. A government must weigh total 
social need and cannot allow one 
.social good to override others. How. 



for example, could our government — 
which is subject to voter rebellion on 
tax issues — provide liver r heart 
transplants for everyone without the 
resources to do so? Recognizing a uni- 
versal right to health care could bank- 
rupt the national economy. 

Role 5: Ty Bonnor Hello, Tm Ty 
Bonnor, a political science professor 
at the local college. We have made 
some progress in the healtli-care area 
in recent years. In 1996, Congress 
passed the Health Insurance Portabili- 
ty and Accountability Act, which 
helps people keep their insurance 
when they change or lose their jobs. It 
also helps job-hoppers avoid being 
subjected to exclusions for pre- 
existing conditions in their insurance 
coverage. In 1997, Congress created a 
new children’s health insurance pro- 
gram that could invest as much as $24 
billion to extend health insurance to 
more children of low-income families 
over the next five years. Bills were 
also introduced, but died, in the last 
Congress that would have expanded 
medical coverage for retirees and 
uninsured Americans between the 
ages of 55 and 64 — until they qualify 
for Medicare. 

Unfortunately, some in Congress 
are now pursuing regressive alterna- 
tives that v/ould encourage individual 



that serious injury or illness can result 
in financial ruin to persons who 
thought they were fully insured. 

I think that all Americans should 
contribute, according to their ability to 
pay, to a national fund that would 



cover the cost of preventing and treat- 
ing injury and illness. Everyone 
should be eligible to receive the same 
comprehensive benefits. No one 
would lack coverage. Above all. no 
one would be excluded simply on the 
basis of the c^^st of any given 
procedure. 
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health accounts at the expensive of 
employer-based coverage. This would 
further undermine the deteriorating 
system that we already have. At pre- 
sent, too many families are forced to 
gamble with their financial future and 
health because insurance is out of 
reach. They cannot obtain good care 
because their incomes are too low to 
buy insurance but too high to qualify 
for government programs. Often, these 
people live in areas where little or no 
care is even available. 

We, the people, have the knowl- 
edge, wealth, and ability to ensure that 
all Americans receive the health care 
they need at an affordable price. Whai 
we lack is the will to provide the care. 
I am convinced that, if the public 



insists on reform, Congress will pro- 
vide it. Make it clear to your represen- 
tatives that you strongly favor health 
care as a human right. 

Role 6: Cecilia Mendez Hi, my name 
is Cecilia Mendez. I am a doctor of 
medicine and philosophy. Let me 
begin by observing that a decent and 
just society is a structure supported by 
many important pillars. Health care is 
one of these pillars as are education, 
justice, defense, transportation, and a 
livable environment — lo name a few. 
TTie concept of rights has been useful 
in expanding freedom and justice. Yet 
1 an. increasingly skeptical that human 
rights is an appropriate tool for the dis- 
tribution of social good by govern- 



ments, One may declare that “human 
rights” include not only freedom but 
also health care, housing, livable 
wages, and clean air. Beyond being 
laudable goals, these objectives sim- 
ply are not universally achievable in a 
world where governmental budgets 
require balancing acts. 

People have a right to worsliip, but 
government cannot build them church- 
es. Individuals have a right to free 
speech, but the government cannot 
provide them access to media. It is the 
government’s role to recognize rights 
and to avoid infringing on them. Our 
social policy must take great ca: : to 
avoid turning goals into rights and 
rights into entitlements. 




Find Law Day Success @ 

httpy7www.abanei.Grg/pubIiced/lawday/99/idstore.himi 

The ABA Division for Public Education’s web site will intro- 
duce you lo many publications and products that will help 
ensure the success of your Law Day celebration this year. 

We recommend you order as early as possible before May 
I, Law Day, especially since quantities are limited on some 
items. 

When you order early, you get great discounts too. Plus, 
this year, the first I GO persons to order will get a free gift! 

Orders are guaranteed for Law Day delivery if received by 
April 1 1, 1999. After April 1 *. timely delivery is guaranteed 
only with overnight or 2-day delivr y. 

For additional assistance, and to receive a free copy of the 
Law Day Planning Guide, contact the ABA Division for Pub- 
lic E^lucation at 3 12/98 8*. 5 735. 
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Forum Ballot 

Should Health Care Be Considered a Human Right? 



Circle the choice that best answers how you feel about the issue sfrw^j 

of health care as a human right. agree 

1. Taxpayer-subsidized Medicare Medicaid are sufficient to fulfill 

the medical care requirements of the truly needy. 1 

2. Employers should commit more resources to health programs. 1 

3. Doctors' fees ought to be regulated. 1 

4. State and local governments should build more nonprofit hospitals. 1 

5. The United States needs socialized medicine, under which every 

citizen, no matter how rich or poor, is treated equally. 1 

6. Health-care organizations should be monitored so that profit consid- 
erations do not cause the withholding of expensive treatment. 1 

7. The transition from care overseen by doctors to managed care needs 

to be evaluated. 1 

8. Health maintenance organizations that refuse needed life-sustaining 

care to patient-clients should be fined for the amount of the avoided 
costs, and the patient should be awarded the damages. 1 

9. If there were more doctors, there would be more competition, and 

the price of health care v^'ould go down. 1 

10. Americans have no inalienable right to health care at taxpayers' 

expense. 1 

11. Given the medical breakthroughs of the past decade, paying $1 

trillion a year for medical costs seems a bit much. 1 

12. If we could cure more people of their illnesses, they could become 
more productive members of society, pay more taxes, and 

essentially cover the cost of the cure. 1 

13. If we put people in hospitals at little or no cost to themselves, we 

would create an entirely new welfare system tliat would permit 
“patients" to have free room and board for is long as they wanted. 1 

14. If there had to be a choice between allocating money for healdi care 

and education, more should go to health care. 1 

15. Health-care reform may be needed, but the proposed right to med- 

ical care is not as important as the right to free speech, the press, or 
religion. 1 



strong 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 

2 3 4 5 



! 



Wiitc a short answer. Is good healtli a human right and should governments ensure this right 
by guaranteeing health care? 
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Human Rif hts Educational Resources 

Haney Flowers 

Update on Law-Related Education. 22.3, 1999, pp. 59-60, © 1999 American Bar Association. 



ORGANIZATIONS 

Amnesty International Educators’ Network 
53 W. Jackson Street, Room 1 162 
Chicago, IL 60604 
Fax: (312) 427-2589 
aiusa-hred@amnesty-usa.org 

Center for Human Rights Education 

P.O. Box 31 1020 

AUanta, GA 31131-1020 

1 ;l: (404) 344-9629 

Fax: (404) 346-7517 

CHRE@aol.com 

Cultural Survival 
96 Mt. Auburn Street 
Cambridge, MA 02138 
Tel: (617) 441-5408 
Fax: (617)441-5417 
csine@cs.org 

Franklin and Eleanor Roosevelt Institute 
801 Second Avenue, 2nd Floor 
New York, NY 10017-4706 
Tel: (212) 907-1343 
Fax: (212) 682-9185 
udhr50 @unausa.org 

Partners in Human Rights Education and 
Human Rights USA Resource Center 
310 4th Avenue South, Suite 1000 
Minneapolis, MN 55415-1012 
Toll Free: (888) HREDUC8 
Tel: (612) 341-3302 
Fax: (612) 341-2971 
www@hrusa.org 
humanrts@tc.unnn.edu 

People’s Decade for Human Rights Education 

526 West 1 1 1th Street, Suite 4E 

New York, NY 10025 

Tel: (212) 749-3156 

Fax: t212) 666^6325 

pcllirc@igc.org 
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Street Law, Inc. 

918 16th Street NW, Suite 602 
Washington, DC 20006-2902 
Tel: (202) 293-9988 
Fax:(202) 293-0089 
hrusa@tc.umn.edu 

EDUCATIONAL RESOURCES 

Amnesty Internationai Animated UDHR video — A live- 
ly 25-minute film for ail ages v;ith ardsts from different 
countries illustrating the 30 articles of the UDHR. $25 from 
Amnesty International USA Publications Department, 
(212) 807-8400, or any Amnesty regional office. 

Amnesty International Interactive CD-ROM — Contains 
a v/ealth of human rights information, including focus on 
specific country and contemporary issues, documents, his- 
tory, biographies, and interviews with activists. Offers a 
rich diversity of cultural styles in art, music, and animadon. 
(For grades 7-12) $10 from Amnesty Intemadonal USA 
Publications Department, (212) 807-8400, or any Amnesty 
regional office. 

Amnesty International Human Rights Education 
Resource Notebooks — Collections of classroom activities 
for grades K-12 on 12 specific topics, including the 
UDHR, children’s rights, women’s rights, gay and lesbian 
rights, and the death penalty. $5 each plus shipping and 
handling from the HRUSA Resource Center. 

The Curriculum Resource Program of Cultural Sur- 
vival-Offers materials for grades 7-adult on the rights of 
ethnic minorities and indigenous peoples, including videos, 
study guides, and a quarterly magazine available from Cul- 
tural Survival. 

Human F '^thts for All — A comprehensive, highly readable 
text for grades 7-12 that addresses principal human rights 
issues, with discussion quesUons and activiues. Student 
Edition, $23.50; Teacher’s Edition, $26, available from 
Street Law, Inc. 
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Human Rights Here and Now — Wntten to mark the 50th 
anniversary of Uie UDHR, this curriculum for grades K-12 
provides an introduction to human rights along with more 
than 20 classroom and community service activities. A set 
of 200 is available for S50 from the HRUSA Resource Cen- 
ter; individual copies are free of charge with a $5 shipping 
and handling fee. 

The HRUSA Resource Kit — A complete collection of the 
best human rights educational materials available, include 
ing an animated video, interactive CD-ROM, posters, cal- 
endar, resource books, and bibliographies. These items can 
also be ordered separately, $50. plus $5-S10 shipping and 
handling, depending on location, from the HRUSA 
Resource Center. 

HDHR Passbooks — Passport-sized booklet containing the 
text of the UDHR. Up to 200 available free of charge, with 



a shipping and handling fee of $5-S7, depending on loca- 
tion, from the HRUSA Resource Center; larger quantities 
available at $.20 each. 

WEB SITES 

The Franklin and Eleanor Roosevelt Institute at 
www.udhrSO.org is coordinating a celebration of the 
UDHR 50th anniversary. 

Human Rights USA at www.hnisa.org offers an a rich 
resource for human rights history, issues, documents, and 
projects, as well as a calendar of nationwide human rights 
education events and useful links to other sites. 

People^s Decade for Human Rights Education at 
www.pdphre_org provides useful resources, especially 
concerning women’s human rights and social and econom- 
ic justice. 



More Resources... 

Publications 

Bunch, Charlotte. “Women’s Rights as Human Rights: 
Toward a Re-vision of Human Rights. ” Human Rights 
Quarterly [\990) 12: 486-98. 

Cobbah, Josiah A. M. “African Values and the Human 
Rights Debate: An African Perspective." Human 
Rights Quarterly (1987) 9: 309-31. 

Cranston, Maurice. “Are There Any Human Rights? 
Daedalus (\9S3) 112: 1-17. 

Facts About Children and the Law. ABA Division for 
Media Relations and Public Affairs. Chicago: Ameri- 
can Bar Association, 1997. 

j Facts About Women in the Law. ABA Division tor Media 
Relations and Public Affairs. Chicago: Amencan Bar 
Association, 1998, 

Focus on Law Studies: Teaching About Law in the Liber- 
al Arts m\ 1992) 8.1. 

Levesque, Roger J. R. Adolescents, Society and the Law: 
Interpretive Essays and Bibliographic Guide. Teaching 

^ Resource Bulletin No. 5. Chicago: American Bar Asso- 
ciation, 1997. 

I Peters. Julie, and Andrea Wolper. Women's Rights. 

1 Human Rights: Internationa! Feminist Perspectives. 

I New York: Routledge, 1995. 

Remcln. Alison Dundes. International Human Rights: 
Universalism versus Relativism. Nev/bury Park. Calif.: 

I Sage, 1990. 

■ Shiman, David A. Teaching Human Rights. Denver: Uni- 

I 'ersity of Denver Center for Teachinf; international 
Relations. 1999. 

1 
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Web Sites 

http://diana.law.ya’e.edu/ — Project Diana is the interna- 
tional archive of human rights legal documentation 
housed at Yale Law School's site. Having a plethora of 
online documents related to human rights issues, Pi'o- 
Ject Diana can support keyword or topic searches. 
http://www.cancrccnter.org/ — The Carter Center strives 
to relieve suffering caused by war, disease, famine, and 
poverty by advancing peace and health worldwide. 
http://www.umn.eda^umanrts/— The University of Min- 
nesota Human Rights Library offers an extensive col- 
lection of human rights documents and materials. 
http://www.un.org/Pubs/CyberSchoolBus/humanrights/ 
index. html/— Human Rights in Action web site, 
designed by the UN for use in teaching about human , 
rights. Teaching materials and classroom guide are pro- 1 
vided. Includes questions submitted by students and ! 
answered by experts. 

hlip://www. un.org/rights/— This UN site provides infor- 
mation on UN documentation research, briefing 
papers, and the Universal Declaration of Human 
Rights. 

http://w'ww, unsystem.org/ — The Official Web Site Loca- 
tor for the UN system, this site offers easy access to UN 
information on the web. 

http.7/www. videoproject.org/ — The Video Project's web 
site. This nonprofit source of educational media carries 
videos on a vancty of topics, including human rights. 
Access their page on human rights videos to see what's 
offered. Videos include grade-level recommendations. , 
http://www.yale.edu/lawweb/hrpage.htm — This Yale | 

University web site ha.s extensive links to human rights 
documents and organizations. Also includes intorma- i 
tion about law journals, schools, and libraries, | 
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A Human Rights Glossary 



Haney Rowers 



Update on La\v~Rclated Eductinon, 22.3, N99, pp. 61-63. O 1999 American Bar Association. 



A 

adoption — Process by which a state agrees to internation- 
al law. With regard to conventions, adoption usually refers 
to the initial diplomatic stage at which a treaty is accepted; 
to become effective, a convention usually must be ratified 
by a state's legislative body after adoption. 

.\frican Charter on Human and Peoples' Right5 — 
Adopted in 1981 and entered into force in 1986, this char- 
ter establishes human rights standards and protections for 
the African region: notable for addressing community and 
group rights and duties. 

American Convention on Human Rights — Adopted in 
1969 and entered into force in 1978. this convention estab- 
lishes human rights standards and protections for the 
Americas and creates the Inter-American Commission on 
Human Rights. 

C 

civil and political rights — The rights o( citizens to liber- 
ty and equality: sometimes referred to a.s first generation 
rights. Civil rights include freedom to worship, to think 
and express oneself, to vote, to take part in political life, 
and to have access to information. 

codification, codify — The process of bringing customar\ 
law to wnuen form. 

Commission on I uman Rights — Body formed by the 
Economic and Social Council (ECOSOC) of the UN to 
deal with human rights: one of the first and most importani 
intcrnaiional human riehts bodies. 



Sonne: Adapted and reprinted from Human Rights Here 
and \’nw: Celebrating the Univorsal Declaration ot 
Human Rights, ed. ,Vu/irv flowers {Chieai^o: Amnestx 
fft[en\armnof'\ Unman Rights lidin ators' X'etwtak. 
pp. /aV-.'V). hv permission fif the pnhlisher. 



convention — Binding agreement between states; used 
synonymously with treaty and covenant. Conventions are 
stronger than declarations because they are legally binding 
for governments that have ratified them. When the UN 
General As.sembly adopts a convention, it creates interna- 
tional norms and .standards. Once a convention is adopted 
by the UN General Assembly, member states can ratify the 
convention, promising to uphold it. Governments that vio- 
late the standards set forth in a convention can then be cen- 
sured by the UN. 

Convention on the Elimination of All Forms of Dis- 
crimination Against Women (CEDAW) — Adopted in 
1979 and entered into force in 1981, this convention is the 
first legally binding international document prohibiting 
discrimination against women and obligating governments 
to take affirmati\ e steps to advance the equality of women, 

Convention on the Rights of the Child — .Adopted in 
1989 and entered into force in 1990, this convention sets 
forth a full spectrum of civil, cultural, economic, .social, 
and political rights for children. 

covenant — Binding agreement between states; used syn- 
onymously with convention and treaty. The major interna- 
tional human rights covenants, both passed in 1966, are the 
International Covenant on Civil and Political Rights 



'‘The Universal Declaration of Human Rights 
was a landmark of civilization and the first 
global attempt to define relationships on the 
basis of rights. It paved the way for one of the 
great discourses in the history of mankind. ” 

Basil Fernando 

Director. Asian Legal Resource Centre 
Hong Kong, China 
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(ICCPR) and the Iniemaiionai Covenant on Economic, 
Social and Cultural Rights (ICESCR). 

cultural relativism — a method of social analysis that 
stresses the importance of regarding social and cultural 
phenomena from the viewpoint of those who belong to or 
who support a given culture; a necessary corrective to ethi- 
cal elhnocentrism. relativism, which assumes that there is 
no one culture whose customs and beliefs dominate all oth- 
ers in a moral sense, has been used to criticiz.e any outside 
discussion of local human rights .olations as ideological 
imperialism. 

customary international law — Law that becomes binding 
on states although it is not written but adhered to out of cus- 
tom. When enough states have begun to behave as though 
something is law, it becomes law “by use." This is one of 
the main sources of international law. 

D 

declaration — Document, which is not legally binding, that 
slates agreed-upon standards. UN conferences, like the 
1993 UN Conference on Human Rights in Vienna and the 
1995 World Conference for Women in Beijing, usually pro- 
duce two sets of declarations: one written by government 
represen t.:.tives and one by nongovernmental organizations 
(NGOs). The UN General Assembly often issues influential 
but legally nonbinding declarations, 

E 

economic rights — Rights that concern the production, 
development, and management of material for the necessi- 
ties of life. See social and economic rights. 

enter into force — When a convention becomes effective; 
the point at which enough states have ratified a convention 
to make it effective. 

European Conventions for the Protection of Human 
Rights and Fundamental Freedoms — Signed in 1950 and 
entered into force 1953, this regional document guarantees 
civil and political human rights and establishes the Euro- 
pean Court of Human Rights. 

G 

Geneva Conventions of 1949 for the Protection of War 
Victims — Adopted in 1949 and entered into force in 1950; 
the main source of International Humanitarian Law. 

H 

human rights — llie rights people are entitled to simply 
because they arc human beings, irrespective of their citi- 
zenship, nationality, race, ethnicity, language, .sex, .sexuali- 



ty, or abilities. Human rights become enforceable when 
they are codified as conventions, covenants, or treaties, or 
as they become recognized as customary iniemaiionai law. 

humanitarian law — The international rules that establish 
the rights of combatants and noncombalants in war, embod- 
ied in the Geneva conventions, 

I 

inalienable — Refers to rights that belong to every person 
and cannot be taken from anyone under any circumstances. 

indivisible — Refers to the equal importance of each human 
rights law. A person cannot be denied a right because some- 
one decides it is “less important" or “nonessential." 

interdependent — Refers to the compiemeniary framework 
of human rights law. For example, your ability to partici- 
pate in your government is directly affected by your right to 
express yourself, to get an education, and even to obtain the 
necessities of life. 

intergovernmental organizations— Organizations spon- 
sored by several governments that seek :j coordinate their 
collaboration; some are regional (e.g., the Council of 
Europe, the Organization of African Unity), some are 
alliances (e.g., the North Atlantic Treaty Organization — 
NATO); and some are dedicated to a specific purpose (e.g., 
the UN Centre for Human Rights; UNICEF for children; 
and UNESCO for educational, scientific, and cultural 
concerns. | 

j 

International Bill of Rights — The combination of these i 
three documents: the Universal Declaration of Human 
Rights (UDHR), the International Covenant on Civil and 
Political Rights (ICCPR), and the Intemational Covenant 
on Economic, Social and Cultural Rights (ICESCR). 

International Covenant on Civil and Political Rights 
(ICCPR) — Adopted in 1966 and entered into force in 
1976, this convention declares that all people have a broad 
range of civil and political rights; one of three components 
of the International Bill of Rights. 

International Covenant on Economic, Social and Cul- 
tural Rights (ICESCR) — Adopted in 1966 and entered 
into force in 1976, this convention declares that all people 
have a broad range of economic, social, and cultural rights; 
one of three components of the International Bill of Rights. 

M 

member states — Countries that are members of the United 
Nations, 
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N 

nongoveramental organizations (NGOs) — Organizations 
forined by people outside of government. NGOs monitor 
the proceedings of human rights bodies such as the Com- 
mission on Human Rights and are the “watchdogs" of the 
human rights tliat fall within their mandates. Some are large 
and international and work on many issues (e.g„ the Red 
Cross, Amnesty International, the Girl Scouts); others may 
be small, local, and focused on a single concern (e.g., an 
organization that advocates for people with disabilities in a 
particular city; a coalition to promote v^omen’s rights in one 
refugee camp). NGOs play a major role in influencing UN 
policy, and many of them have official consultative status 
at the UN. 

P 

political rights — ^The right of people to participate in the 
political life of their communities and society, for example, 
the right to vote for their government or run for office. See 
civil and political rights. 

R 

ratification, ratify — Process by which the legislative body 
of a state confirms a government’s action in signing a 
treaty; formal procedure by which a state becomes bound to 
a treaty after acceptance. 

reservation— An exception made by governments when 
they ratify a convention but wish to exclude certain sec- 
tions. States are net allowed to make reservations that 
undercut the fundamental meaning and intention of the 
convention. 

S 

sign — In human rights the first step in ratification of a 
treaty; to sign a declaration, convention, or one of the 
covenants constitutes a promise to adhere to the principles 
in the document and to honor its spirit. 

signatory or signatory states — Countries that have signed 
a treaty, convention, or covenant. 

social and economic rights — Rights that give people 
social and economic security, sometimes referred to as 
security-oriented or second generation rights. Examples are 
the right to food, shelter, and health care. There is dis- 
agreement about whether the government is obligated to 
provide these benefits. 

state — Often synonymous with country: a group of people 
permanently occupying a fixed territor>' having common 
laws and government and capable of conducting interna- 
tional affairs. 
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states parties — Those couniries that have ratified a 
covenant or convention and are thereby bound to conform 
to its provisions. 

T 

treaty — Formal agreement between states that defines and 
modifies their mutual duties and obligations; used synony- 
mously with convention. When conventions are adopted by 
the UN General Assembly, they create legally binding 
international obligations for the member states that have 
signed the treaty. When a national government ratifies a 
treaty, the articles of that treaty become part of its domestic 
legal obligations. 

U 

United Nations Charter — Initial document of the UN set- 
ting forth its goal, functions, and responsibilities; adopted 
in San Francisco in 1945. 

United Nations General Assembly — One of the principal 
organs of the UN, consisting of all member states. The Gen- 
eral Assembly issues declarations and adopts conventions 
on human rights issues, debates relevant issues, and cen- 
sures states that violate humar> rights. The actions of the 
General Assembly are governed by the Charter of the Unit- 
ed Nations. 

Universal Declaration of Human Rights (UDHR) — ^The 
1948 declaration that is the primary UN document estab- 
lishing human rights standards and nonns. Although the 
declaration was intended to be nonbinding, through time its 
various provisions have become so respected by stales that 
it can now be said to be customary international law. 
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